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| 


Tur proseeution of the officers of the 
First National Bank of Newark has re 
sulted in the econvietion of the eashier 
and the teller of making false entries | 
the 
and of wilfully misapplying the funds 
of the bank. The 


sentenced to imprisonment 


in hooks, with intent to deecive, 


eashier las been 
for seven 
years in the State Prison and the teller 
has not yel been sentenced. 

A. Hedden, the 
Novembet 


and wis convicted. 


James cashier, was 


tried 
f 


in last, for making 


His 


counsel moved for a new trial, however, 


ise entries, 


and his sentence was suspended until 
after the aul 


other indict 


tri upon the | 
ments. This trial was set down for | 
the January term, but was postpon 
ed from time to time on account of 


the 


business of the Court, and was at length 


the engagements of counsel and 
brought on at the April term, on \pril 
28th. ‘The tried 
embezzling and willfully miusapplyin 
the funds of the First National 
contrary to the provisions of section 
5,209 of the Statutes. The 
District Attorney appeared — for the 


Incietment wis for 


ir 
n 


Bank, 


tev ised 


United States and Mr. Robeson, Mr. | guilty. 


Y LAW JOURNAL 


PERIODICAL 


News and Literature. 


IS81. No. 6 
ED; 
May 7th with a verdict of guilty on all 


the counts of the first indictment, ex- 
cept the third, and guilty on all the 
counts of the seeond indictment, the 
jury adding, however, “ Guilty of mis- 
applying the funds; not guilty of em- 
At the close of the trial 


and before the jury returned the de- 


bezzlement. 


fendant was charged upon another in- 
dictment for embezzlement and held to 
bail in $20,000 to uppear May 31st. 


The teller, Wm. A. Thomas, was 
tried in February last and the jury 
disagreed. He was tried again on 


April 26th and convicted. 


Tie mprerment of the president and 
the 
after the disclosures made upon the 


directors of bank was inevitable 
trials of Hedden and Thomas, but the 
indictment of five prominent and re- 
| spected gentlemen, in a city like New- 
caurk, for committing an offenee punish- 
able 
matter and created a profound sensa- 
tion. The 
May 5th. 

on the Gth and entered a plea of not 
He that 


by the State Prison, is a serious 


indictment was found on 


Mr. fort appeared for them 
order 


obtained an 


Guild and Mr. King for the defence. | they should give bail before a commis- 
The trial lasted six days and ended on! sioner in Newark in the sum of $10,000 
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each, which they did on the same and) Officer, clerk or agent in any violation of this 


the following day. The indictment was 
for conspiring to commit an offence 
against the United States, 
fully misapplying the funds of the bank 


viz: will 


dividends 
the 


bank, and by purchasing shares of the 


by declaring and payn 


greater than the net profits of 


1g 


stock of the bank and for conspiring 
to commit another offence against the 
United 
tries in the books and in the reports 


States, viz: making false en 


and statements of the bank, with in 


tent to deceive the public and the ex 
the 
in order to conceal the 
the bank 


exposure of the fraudulent character of 


aminers ; and indictment charges 


that 


condition ot 


insolvent 
and to prevent 
their reports, they procured sundry 
promissory notes to be sold and turned 


into money, and when thes matured 


caused them to be paid out of tie 
stock and the funds of the bank. 
These indictinents are set down for 


trial at the June term. 


An interesting question of law arose 


on the Hedden trial, but was not de 
cided. The section under which the 
indictment was found is as follows: 
Sretion 5209.— Every president, director 
( ller, clerk, « nt of any asso 
tior hoe zazle bstracts, ¢ If ! 
D of th mone funds. or credits of 
4] ‘ a 1, Sin fy 
t (i te l 0 | t erenhation ) 
of the notes of ociation, ¢ ho, withou 
rit or pout fort! ny ¢ tifl 
( of cleposit, dy order or bill of ¢ 
cl rth yp otaune ! ! 
note, bond, draft, bill of « ! mort 
| nt or decree: or who mike fithsse 
‘ t howl report o { ‘ t of thre 
of tio it} ntent j either ¢ ‘ to in 
yluy 0 Jef alsthie on a ( Other 
COM hod politie rl corporate orany in 
dividual person, or to deceive any officer of the 
ocjation, or at acent ippointed to ¢ thardbie 
the affairs of any neh oclation and every 


person who, with like intent, aids or abets any | 


section, shall be deemed cuilty of a misde- 
meanor, and shall be imprisoned not less than 
five years nor more than ten. 


The embezzle- 


ment and wilful misapplication of the 


indictment charged 
funds, without alleging intent to injure 
or defraud. The defendant's counsel 
insisted that it was necessary to allege 
and prove this intent in cases of embez 
zlement and misapplication of the funds 
as well as in a case of making false en 
that, although the 
clause relating to intent was associated 


the first 


tries. He argued 


in part of the section only 
with the making false entries, yet the 
last clause makes it evident that the in 


} 
Ne 


of 


who, with 


tentis a part of t 
The 


“And every person 


offense in every 
this clause are: 
like 


tent, aids or abets any officer, clerk or 


ChSEe words 


in- 


agent in any violation of this section, 
shall be deemed guilty of a misdemean. 
or, ete. Judge Nixon seemed inclined 
to think that the point was well taken, 
for the defendant 
said he only made the objection in or 
that the be 


obliged to prove the intent, the Dis 


and as the counsel 


der prosecution should 
trict Attorney prepared a new indict 
ment, averring the intent, and this was 
immediately presented by the Grand 
Jury. The defendant was charged upon 
it and the trial proceeded after a delay 
of only ten minutes. 

The same question arose in United 
States v. Taintor, 11 Blateh. 374, but 
not  deeided, Judge 
Benedict's opinion is evidently { 
the construetion contended 


the ILedden In the 


Taintor the intent to injure or defraud 


Wits wlthough 
iwainst 
for in 
CAUSE CASC of 
was alleged in the indietment, which 
wis for embezzlement and willful mis 


application of funds. The question 
was whether evidence of a different in 
tent It was 


held by the Circuit Court, on appeal, 


was properly excluded. 











his 
de- 


Wan 


le- 
he 


ire 


1! 
it 








Choate and Benedict, JJ., that the in- 
tent, having been alleged, must be 
proved, but that the intent to be proved 


was only the general guilty intent 


which is implied from the COMMISSION 


of the act, and that the evidence wis 
properly excluded. 

Aw act of the Legislature, approved 
Mareh 25, 1881 (N.J. L. J. Laws of 1881 


p.9), affords to cities an opportunity of 


relieving themselves and their citizens 


of the effect of unjust taxes and assess 


ments. It provides that the board of | 


finance and taxation, or other board 


having control of the financial «affairs 


of any city, may make such equitable | 


settlement of past due taxes and as 
sessments as such bourd may deem to 
be for the best interests of such cities, 
provided that such settlement shall not 
apply to taxes or assessments due after 
May Ist, 1879, and that it shall be 
made before Mareh Ist, 1883. Former 
acts on this subjeet excepted taxes and 
assessments pledged to the commis 
sioners of the sinkine fund, and were 
inapplicable to several of the larger 
cities. 

Taxes have been assessed in many 
eases upon an altogether extravagant 
estimate of the value of the land and 
the result has been that the taxes have 
remained unpaid and that the land is 
so heavily encumbered that to hold it 
isa burden and to sell it at a profit is 
impossible. If the cities buy it in for 
a term of years they cannot sell it, and 
the repeated sales to the erties are only 
a source of expense to them and the 
means of heaping up the burdens upon 
the property. The interest accumu 
lates at a rate which the most grasping 
of usurers would be ashamed to exact, 
and the longer the taxes remain the 
more hopeless becomes the situation 


both for the eities and the land owners. 
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| If the taxes could be reduced to a rea- 
‘sonable sum and the interest fixed at 
‘a reasonable rate, land owners would 
ibe encouraged to make an effort to re- 
deem their property, the sale of land 
‘would be stimulated, the taxes would 
he paid and improvements would be 
made which would greatly increase the 
taxable value of the property for the 
future. In every way, therefore, a set- 
tlement would be “ for the best inter- 
ests of the cities.” 

An acr to which especial attention 
should be ealled, is that relating to the 
recording of chattel mortgages and to 
the nature of the estate of the mort- 
eagee. It provides that chattel mort- 
eaves shall be recorded instead of filed, 
and that they shall remain good until 
paid, and especially that a mortgage 
heretofore filed shall cease to be good 
unless a copy of it, with the proper 
statement and affidavit, is recorded on 
jor before the expiration of one year 
| from the passage of the act. The act 
| was approved March 25th, 1881, and is 
|printed in N. J. L. J. Laws of 1881, 
ip. TL. 


Tue Legislature of New York has 


| passed a bill directing that notes falling 
idue on Good Friday shall be payable 
| the day before, and that notice of pro- 
‘test shall be given the day after, thus 
making Good Friday a legal holiday. 
'This is ridiculed by the Albany Law 
| Journal, as a useless interference with 
‘business. We think the ridicule is 
| misplaced, and there is an important 
| meaning in the aetion of the Legisla- 
‘ture and a valuable end to be accom- 
plished, and we trast it will not be 
‘lone before the day is recognized in 
the same way in New Jersey. 
| The great event which the day eom- 
| memorates is certainly one which ought 
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to be kept most distinetly before the 
minds of the people, and the moral ef 
feet of the suspension of business ly 
common consent in recognition of the 
solemnity of the event, is not easily 
over-estimated. The observance of the 
days which commemorate the ereat 
truths of the Christian religion is rap 
idly becoming more and more general 
and complete, and the effeet of it is to 
truths before the | { 


bring the minds of 
the peopl in a detinite shape 


If any 
day should be observe d as i holiclay 
for the sake of its moral and religious 
effect, Good Priday is certainly such a 
day. The event which it 


COMMCeHLO 
rates is the central oly et in the Chris 
tian religion, and one u which all 
Chi 


ence; and all people, whether religious 


D> yn 


istian people look with equal rever 


with respect Its 


or not, look upon it 
thi 


hivve 
It is 


sible that business should be 


observance, therefore, would 


force of common consent. IM poOs 
CYOVME rally 
suspended on any day unless it is mack 
a legal holiday, and the way to do this 


is Simply to provide that notes which 


fall due on that day shall be payal le 
the d Ly before. This may cause 


conveni lice sbut only once a veal it} 


more than 


dials 


holid LVS, but we cl 


observance of Sunday. It 
list of legal 
keep lust 
land, Kvacuation day as 
they do in the City of New York, 
affurd to pause in the pursuit of wealth, 
just 


day as they doin New Ei 
nor Ce le by) ite 
und can 
one day ore 1()) 


the 


S ike Ol ke Cy 
4 


Ing before 


which quite us essential to the mot 
als Ol SOClEé ty as any whic i our holi 
days now commemorate, 

A ovestion of interest to manufac 
turers selling their good in othe 


decided 
the United States Supreme Court on 


states than their own was by 
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May LOth, in the Cruse of F? i i. Ws Ahn r 
Webber 


fi rr 


aenmst the State of Virginia 


Was 2 sewing machine agent iu firm 
in New Jersey, and 


the State 


in Vireinin 


without hieense, 


on nevents selling woods 


se a 
States, was inchetect and fined S50, 


license tax being S25 


the 


Ile took an ap 


yo al, and court now decides that 


the faet of 


ca on ine 


as A 
no license tax beme IMPIOS 


neents of State mannufaetures 


invelidates the Insp) sition of a tax 


agents from other State Phe aetion 
fa Leeisliture in taxin Imported 
manufacture whether directly as im 
posts, or indirectly in tl] hape of Ii 
eenses to sell, while home made eoods 
ire exempt iS illegal and savors of the 
control of inter-State commerce that 


empowered 
SIOM Was reversed, 

In (pion VWostical Lift Tn POLICE Co 
v. Une 
Court, N. D 


Reporter 626, a bill was 


Cireuit 
Lilinois, Mar. 23, 18S1, 11 


State 


l Wa iti of ¢ hieado | SS. 


Hhiead In a 


court to restrain the foreelosure of a 
mortoereve, iw lon th same clvy on lil 
to forec! the same mortenge was fil 
ed in the Federal court, the process oO} 
the latter court being served first. If 
vas held that the meht of jurisdiction 
de} ended on the service of proc Ss anal 
that therefore the jurisdietion of thi 
l leral court has first attached and 
mould | miaintuned, and that thus 
eourt would determine the qiuestions 
vhich would have arisen upon the bul 


foreclosure 


to restrain 


tile 





Wheels 7? Vv 
Co N.Y 


Connectiout Lift Ins 
Clourt App ils. Nov. 16, 


“M7 


C1picd 


S80, relates to a policy of insurance 
upon the life of a lamented eitizen of 
Ni Jersey The defendant tiaad 13 


sued a policy pon the life of the late 


Jol 


l (3 Vo e, of Vlontrose. who had 




















assi@ned it to his children. [In an aetion 
tlleved that a 
premium fell due October 28, 1873, and 
be 


sun avet 


on the poliey, it) was 


that the insured beeame. and was 


fore that the visitation 
of Gio 
unable to ana did not pray thie pre 


i 
hohe] 


time by 


lsnne, sna COMSEGIL ntly was 
lt houe 


bout 


jum nul menns to pry the 
his rea 

thereof did 
mber that said prem 
that he lad 
The defend 
court held that his 


for 


Sine ; that he was bereft of 


son, and in) consequence 


not know or 


then 


Pein 


id) owas dae no 


agreed to priey the same 
ta] . 
The 


msinity was not a 


ant demurred. 

ufficient excus 

the non-payment of the premium, ana 

thisat could not 

the The court 
head 


none of the decisions | 


reliel be given against 


forfeiture. sill that 


far 


PONG SO 


as to hold that imsanity will constitute 
an excuse for failing to comply with 
the terms of the condition in a policy 


this of the 


The defendant could not be 


Which requires payment 


premiuin. 


put im eood a condition as if the 
condition had been perform dl Where 
the contract is for personal servies 

Which none but the person contract 


Ing can perform, inevitable accident or 


of God will exeuse 


NOt } r 
feoyyrryyee b= % { 
POOP EPLEIC bil 


to be pet formed 


er person, then all acerdents are at thr 


risk of the proimisor. Story on Bail 
ments, £36 and notes ; Wolfe v. Howes, 
20 N. Y. 197; Clark v. Gilbert, 26 76 
279; Spaldin v. it 71 7h. AO fn 


he eourt sila Lhe eon 


the present case t 


dition did net requil the assured him 
self to pay the premitms, and it could 
have been done quite as well by anoth 


After Vose 


was not really the 


er on his behalf breversurnye 


insane he party in 


Inferest He had assiened his polieies 
to bis children and they were the pur 
ties to be affeeted Although he was 


them 


guardian, «& compctent 
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could have been appointed in his place, 
not 
ible obst icle to 


pel formance of the eondition of the pol- 


and henee his insanity was neces 


warily an instpes thei 


Icy, and they were not releved there 
ly. So long as the aet conld be per 
formed I) any other person, Its per 


formance did not depend upon Vose's 


continued capacity, and although he 


was rendered incapable by bis insanity 


the ense is not within the rale whieh 


ves &@ party from the e 


do 


iS cyte hnees 


uh OMIsSsion to an act rendered 


of 


impo ible by Mnnipotent power; refer 
nme to Broom Legal Maxims (6th 
Am. Kel.) 178,179; HLowell vo Knicker 
bocker Lift Inis. Co.., 14 N es 276 ; 
Dexter v. Norton. 47 N. Y. 62: Han 


mony vy. Bineham, 12 724. 99.107 : Tomp 


kins v. Duclley, 2: 


The eourt however, held that the 


' ’ 5 ~ 
complaint disel sed a eanse of aetion 


upon the lability of the company to is 
ue a piu | pp liey 

S.Cir 
um: Be 


where 


In Cook \ 
euit Court, S. D., New } 
Wkly. D 


(rie of 


sy Licsiiiit. af al, ) 


vk, DY 


PS. it was beld that 


the defendants to a suitina 


ub unnecessrry and im- 


proper party and no real and setual 
party, the other defendants may join 
Ina petition for removal to the U.S. 
1Ciremit Com ind the eause is remova 
ble om then » tition under the first 
clause of tion 2 of the aet of LS7T5, 

bap uit in which there is a eon 
troversy between citizen of citferent 
states where alithe partics defendant 


ive applied fora removal and where 


such eontroversy 1s the only controvel 


sy in the suit 


Tit COMMISSION appointed to suggest 


to the Constitution of 


n May 1). 


1 
fmehctinenl 


New Jersey, met in Prenton « 


person! We are inclined to think that the Lee 
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islature directed the appointment of| 
this commission with a view of prevent- | 
ing rather than making a thorough re | 
vision of the constitution. They were 
nu constitutional conven 
best 


are d to eall 


tion, which is obviously the 


means of making amendments; but 
this would have led to the diseussion 
of embarrassing political questions ana 
might have changed the representation 
of counties in the Senate. 

A commission eould be trusted not to 
make «a political revolution and might 
be accepted as a substitute for a con 
Whether it 


thing after it was appointed was a mat 


vention. should do any 
ter of less consequence. 

There is plenty for the commission 
to clo, 
the work of the last 


if it were only to undo some of 
comunission ; but 
f@ COMMISSION appointed without defi 
nite instructions, either from popular 
opinion or from the legislature, works 
under great disadvantages. It ean 
not tell how far to carry the work of 
revision and reform; it does not know 
how much the people will accept, and 
runs the risk of accomplishing nothing 


A few 


centlemen appointed at random are un 
f. 


because it attempts too much. 


villing to submit a plan involving radi 


ecalehanges in the organic law when 


they have no opportunity of discussing 


them with the representatives of the 


] 
people 


olated subjects. but not with the pen 


and in what they do t hey wre 


They ean deal with certain is 


eral pl tT). 
ermabarrassed by not knowing what the 
what they will accept 
: mggest 


subjects fon 


people wish or 
Their duty, however, 1s only to 
amendments ; to pre sent 
disenssion, and it is better that they 
should suggest too many than too few 


We trust, therefore, that they will make 


suggestions freely, and give us an op- 
portunity of considering all the sub 


jects upon which a change 1s needed, — | 


‘change is to be 


the county 


The most important is the constitu 
Whether any 
not, there 


tion of the courts. 
made or 
ought 
the subject, and there ean be no doubt 
that some changes ought to be made, 
The question of the merger of the 
courts of law and equity ought cer 
tainly to be brought under diseussion. 
If the Court of Chancery is retained, it 
ought to be strengthened by reeogniz 
ing the vice-chancellors as a part of the 
The Court of 


peals ought to be reorganized, so that 


court. Krrors and Ap- 
it should be an entirely independent 
court. The county courts ought to be 
united and simplified. The trial juris 
diction of the Court of Common Pleas 
might as well be dispensed with and 
the administrative powers of this court, 
with the powers of the Orphans’ Court 
and the General Quarter Sessions en 


trusted to a single jud who should 


ge, 
be a lawyer, or by such a judge and 
one other jadge sitting with him. 
Much might be said in favor of uniting 
the Cirenit and Supreme Courts, and 


having all trials conducted either be 


fore the jud of the Cirenit Court, or 


ve 
au judge of the Supreme Court sitting 
in the county, with all the records in 
instead of in Trenton. 
The criminal jurisdiction of justices of 
the peace should be eonfined to a few 
competent men, who should be paid by 
a silary and not by fees, so that they 
should not be under the temptation 
which now induces so many of the jus 
tices to hola men to bail and prolong 
their examinations merely for the pur 
pose of making fees for themselves. 
Not to speak further of improve 
ments that might be made in the judi 
mention a few 


clary system, we may 


other matters which the commission 


might consider. The provision of sec 


tion 12 of article V of the Constitu 


to be a thorough discussion of 


















































tion, relating to the power of the Gov- 
ernor to fill a vaeaney which happens 
during a recess of the Legislature, is 
very ambiguous and has already led to 
unseemly conflicts between these two 
branches of the government, and has 
the that the 


judges have had to test’ the question 


even involved third, so 
by a controversy over their right to a 
salary. The change of a single word 


in this seetion would avoid the diffi- 
culty. 

The amendments to section 7 of ar 
ticle LV relating to general and special 
laws have caused much embarrassment 


to the Legislature, and it is very ques 


tionable whether the evils they have | 


ereater than those 


dD 


produced are not 


which they have prevented. The 
frequent and palpable evasions of 
their provisions have been demor 
wizing, and much mischief has 
been done by giving a general 
effect to Jaws intended to meet a 


particular ease. It has been found 


very difficult to regulate the internal 
affairs of all cities by the same rule, 
and the result’ has been that the rules 
have been made for particular cities 
and have been applied to all. It may 
be that this provision deserves a longer 
trial, and that the fault bas been in not 
sooner providing ib eood system of 
general laws by which all cities could 


At all events 
should 


be properly governed. 


the subject is one which be 
considered. 

The matter of the bi-ennial session 
of the 


people demand shall be brought up for 


Legislature is one which the 


discussion and it will probably be in 
cluded in the report of the commission 
if only for the purpose of obtaining an 
expression of public opinion. 
own part we are not convinced that 


the change is desirable. 
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Ir may be encouraging to counsel 
for rich widows to know that it was de- 
cided in Stokes v. Miller, Penn., Sup. 
|Court, February 7, 1881, that the fact 
thet the of the 


widow.) contained a 


will testatrix (a rich 


small bequest to 





ithe counsel by whom it was drawn,who 


jhad been her trustee and man of bus- 


| iness, and was made her executor and 


the trustee of her grandchildren, is not 


such evidence in itself of undue influ- 
ence as to shift the burden of proof, 
and raise a presumption against the 
will. 

Ir has been held in the U. S. Cireuit 
District of New 
| York, by Judges Blatchford and Bene- 





Court for the Eastern 


‘dict, that the offence of uttering coun- 
‘terfeit coin can be tried on information 
filed the District Attorney, 


'withont the formality of an indictment 


by and 
found by a Grand Jury. The case was 
ly ‘ Y bd ‘ a 

‘The United States v. Andrew Yates, 
(27 Int. Rev. Reeord 146. The defend- 


| ; 
‘ant was convicted, and moved an arrest 


lof judgment upon the ground that the 
| prosecution upon an information was 
jin violation of the Constitution, which 
| provides that “no person shall be held 
| to answer for a capital or otherwise in- 
| famous crime unless on a presentment 
lor indictment of a Grand Jury.” Judge 
| Benedict filed his opinion on the fourth 
| of May last, stating the question to be, 
whether the crime of passing counter- 
feit trade dollars is an infamous crime 
within the meaning of the Constitution. 
He points out the difference recogniz- 


| 
| 
| 


ed at an early period in England, be 


itween the act of coining, and the act 


of passing counterfeit money, and he 


considers the question disposed of by 


the United States in Fox v. The State 
of Ohio, 5 Howard 410. where the pow- 












er of 

ing a counterfeit com of the United 
States with intent to defraud was eall 
ed in question, and upheld on thy 
eround t { Wis a ne} chert HH 
ilso alludes to the fret tliat the puni I)- 
ment is imprisonment at hard labor, 


and shows that while in early times the 
the erime wa leterimined 
hment intlicted, in modern 


its nature, purposs 


ind effect, are looked at for the pm 
}) of determi ‘whether it be infa 
Is or not This ease holds broad], 
thin j ! v ly pt ) eecuted by 
l if ! ¢ rT I I ir re 
i 
rout Vili a I } lt] Sé VICI 
n tl purpo und effect are 
l l I h) tl l Lhe I thy 
~ a Cy, , a 

\\ tion th Cie not y bye 
t i} but in order to 

) ] fil i t th prread 

ti iting: f Mtenee by infor 
l { teal the [ nited 

Distric \tton | 1) 

; rf Dirclore 

. [In Octob LISS). | ( 

| ( el Stat North I ( 

| J n Hu tiie \ Liunit ul 

| t ual ( (; | Ju | 
l i it | 1 thie 

| \t i to 
} | ] ia) le 
\ ) il ce N hh Cal 
ed the matten bed deasucte 

ier OY ) r 2a LLNOrlZ 

( 1" ed and on 
rs) te] \\ t hye bnechion 

tl ( ( hi ree i, if 
| to bb l wed oam thie I ) 
( li It « rie be } if | ty ‘ 
| 

( ] Qi Stat yen LUS¢ thie (lon 
tution provicl thiat biitls 


“HO pel nn 


unl 558 Oli the 
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ver fora criminal offence 





i State to punish the act of pass- {ment of a Grand Jury except in eases 


of impeachment, or in cases cognizable 
hy justices of the peanee, or arising in 
the army or navy, or in the militia when 
in actual service in time of war or pub- 
ly y anc Be ° 


MALICIOUS PROSECUTION. 


This subject WitS recently considered 
in an opinion by Mr. Justice Depue, in 
thr Supreme Court, in the ease of Ap 
rar v. Woolston and Dilts (to appear in 


lt Vroom), from whieh we publish the 


followine extraet 
The doctrine that no action ean be 
) rhe ly thi iN) lividual who hss been 


criminal 


subjected to a prosecution, 
inst thre person who sets it on foot, 
1 the pros cution is pending, is 


founded upon the most ureent consid 


(] ti ms ot public policy. It Is not 


consistent with public policy unreason 
bly to discourage criminal prosecu 
ions at the instance of private individ 
\ If the proscention results ina 
convietion of the aceused, he ean main 
nhno w#welion ecainst Is prosecutor, 
though he may heable to show, in his 
CLVi ut, that the complainant, in pre 
ferrin t | Charee, wa netuated Iyy 
moO es OL intense maideniby, ancl that 
1 no reasonable eround, at the 
time he made the comphunt, Losu pect 
r believe that the accused was guilty. 
( } heey ons of public policy, nlso, 
fesdorur thee accused Pot any nelion 


Ebie pro ecubloh 1 pending, Ith 


the motives of the complameant 


thie | 


COM yp! 
If il complain unt may be sub 


Viilechi 


In preferring tint may be put 


Ith ISSUIC. 


ject d to the harassment of an aetion 


presentment or indict-| while the criminal prosecution is pend- 
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ing, prudent persons would be deterred | failure is not evidence either of the de- 


from ever becoming complainants. 
When the criminal prosecution is end 


ed, if it terminates in favor of the ae 


cused, and the public have no longer 


any interest in its prosecution, the ac 
cused may then maintain his action 
against the complainant. An action 


before the crimimal prosecution is ter 


minated is prematurely brought. After 


ifendant’s malice or of the want of 
probable canse in’ instituting them. 
Stewart v. Sonneborn, 98 U.S. Rep. 
187. [tis invariably necessary, in an 
jaction of this nature, to give some posi- 
itive evidence arising out of the cir- 
cumstances of the prosecution to show 
| that it was groundless. 2 Starkie Kv. 


913. 
| 


it is terminated, the accused, if it has| That the acquittal of the plaintiff on 


resulted in his favor, may sue; and the 
gravamen of lus suit then will be that 
the prosecution was instigated mali 
ciously, and without reasonable or 
probable grounds. Except to confer 
on the accused the capacity to sue, the 
manner in which the prosecution ter 
minated is irrelevant. 

In Potter v. Casterline, 12) Vroom 
23, it was said that the rejection of the 


complaint by the Grand Jury is prima 


Jucie evidence of want of probable 


cause. ‘This observation was not nec- 
essary to the decision of the case, evi- 
dence of facts having been given at the 
trial from which it might be inferred 
that the prosecution was without prob 
able cause. 


The principal feature in an action for 


a malicious prosecution is the fact that | 


the prosecution was withont probable 


cause. In the opinion of Lords Mans- 


field and Loughborough in the leading | 


ease of Jolinstone v. Sutton, as report 
ed inl 'T. R. 544, this emphatic lan- 
guage is used; * The essential ground 
of this action is that a legal proseeu 
tion was carried on without a probable 
cause : we say this is emphatically the 


essential ground, because every othe 


allegation may be implied from this ; | 


but this must be substantively and ex- 
pressly proved, and cannot be implied.” 
The general rule is that the failure of 
the proceedings against the plaintiff 
must be averred and proved, but such 


22 


| the trial of the indietment is not pri- 
ma fucie evidence of the want of prob- 
jable cause for the prosecution is uni- 
iversally conceded, though it results 
from the entire failure of the case on the 
part of the prosecution. Considerable 
idiseussion has been had whether the 
abandonment of the proseeation be- 
fore or after indictment found is suffi- 
cient prima facie evidence of want of 
|probable cause. In Purcell v. MeNam- 
lara, 1 Camp. 199, Lord Ellenborough 
held that the abandonment of the pros 





‘ecution after indictment, and the eon- 
sequent acquittal of the plaintiff for 
iwant of evidence, was not prima fuck 
| evidence of the want of probable cause, 
| and he nonsnited the plaintiff; and his 
}decision was sustained by the King's 
Bench. Purcell v. McNamara, 9 East. 
(361. Similar rulings were made by 
(Lord Kinyon in Sykes v. Dunbar, 1 
| Camp. 202, 2., and by LeBlane, JS., in 
| Incledon v. Berry, ¢¢. 203 1%. In Wal- 
| lis v. McAlpine, 1 Camp. 204, 2., the 
| defendant had charged the plaintiff on 


loath with assaulting him. 





| The plaintiff was arrested and held 
}on his recognizance for his appearance 
at the sessions. No indietment was 
preferred, and the plaintiff was dis- 
charged from his recognizanee. There 
was no extraneous evidence to show 
want of probable cause or malice, and 
Lord Ellenborough held that the mere 





non-prosecution of a charge was not 
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non-suited the plaintiff. And yet the 
conduct of the complainant with re 
spect to the prosecution may be such 
that under the circumstances, as was 
said by LeBlane, J., in Incledon v. Ber 
ry, slight evidence of the want of pro 
bably cause would be sufficient to put 
and it 


may have been such as to warrant the 


the defendent on his defence; 


leaving of the case to the jury, and to 
Wil 
liams v. Taylor, is an instance of cases 
There the defend 


ant presented two bills for perjury 


justify a verdict for the plaintiff. 
of this latter class. 


against the plaintiff, but did not appear 
himself before the Grand Jury, and the 
bills were ignored. He presented a 
third bill, and on his own testimony the 
he 
kept suspended for three years, till, the 
the 


as 2 wit 


bill was found. ‘This prosecution 
plaintiff taking down the record, 
defendent declined to appear 
ness, although in court and called on, 
In 
action for malicious prosecution, at the 
first trial the plaintiff 
for the want of proof that the defend 


and the plaintiff was acquitted. an 


yas non-suited 


ant had acted without probably cause. 
The non-suit set aside (6 Bing 
183), and at the second trial the plain- 
tiffhad a verdict. At the trial 
the Judge, in his direction, told the 
ap 


pear at the trial of the indictment from 


Was 
second 
jury that, if the defendant did) not 


a consciousness that he had no evidence 
to give which would support the in 
dictment, there was want of probably 
On error this instruction was 
the 


was rested upon the conduct of the de 


CAUSE. 
held to be correet, and affirmance 
fendant in refusing to be a witness at 
the trial of the indictment, after having 
obtained it on his own testimony. ‘Tay 
lor v. Willians, 2 B. and Ad. 845. 


It would be impossible to lay down 


any rule which should in licate what | which it has been held that the failure 
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sufficient to maintain the action, and] conduct of the defendant should be suf- 


of probable enuse. 






ficient prima facie evidence of the want 


Mverything will de 


) pend upon the special circumstances of 


the particular case. But, whatever the 


evidenee shall be, it must be derived 
from the only legitimate souree from 
which evidenee of that character can 


lawfully be derived—the acts and con 
duet of the party to be affeeted by it in 
of the (rrand 


bill of indictment 


The aet 


Jury, in ignoring the 


the civil suit. 


isas to the defendant in the eivil suit 
res tuter alias acta, and on principle 
must be considered Incompetent testi 
mony, except to show that the public 
prosecution is ended. 

In the Treatises on Evidence the rule 
is laid down without qualification, that, 
in order to show the criminal proseeu 
and without prob 


to 


that the bill being preferred, was thrown 


tion was groundless 


able cause, it is not sufficient show 


out by the Grand Jury ; 2 Starkie Hv. 
914; 5 Phillips Ev, 256; 2 
Inv. 2456. In Nich v. Covlull, 4 
Bb. and C. 21, Holroyd, oe 


to have said that 74 Aad been held that 


Greenleaf 
Son 


iS reported 


evidence of the bill having been thrown 
out by the Grand Jury, is sufficient to 
absence of 


warrant an inference of the 


probable cause. This remark was made 
in an action for a malicious arrest in a 
civil suit, where the defendant was him 
selfan actor in discontinuing the ae 
tion, and which was expressly distin 
enished by Abbott, C. J., on that 


comstance from CASES where the prose 


cir 
on #® criminal charge. I 
able to find 


in the Mnelish Courts, in whielr such a 
ae 


ention was 


have not been any ease 


decision was made, or in which any ob 
servation to that effect was made by any 
KMnglish Judge. [am aware that there 
are cases in the courts of this country, 
entitled to the 


greatest respect, in 
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suf- 

wd | of the Grand Jury to indiet is préimalthe burden of proof upon the whole 
8 | fucie evidence of the want of probable case is by the decision of the Grand 

nye cause. But there are also decisions of | Jary shifted upon the defendant. 
ie | courts of our sister States entitled to In this State all criminal proseeu- 
sei } equal respect holding the contrary; and | tions, whether before the Grand Jury 
at I think the doctrine laid down by Star-|or upon the trial of the indictment, are 
pie kie, Phillips and Greenleaf, is founded condueted by the publie prosecutor, 
mi on sound ppt iIncipl s of law, and is econ- | and exclusively at the public expense. 
tin sistent with public policy. The witnesses are called and sworn by 
aan | In an action for amalicious prosecu-| the foreman, in the presence of the 
sail tion, the question of probable cause is Grand Jury, and give their testimony 
aii a question of law for the court. If the) in seeret in the private room where the 
iple facts are in dispute, or the question de- Grand Jury holds its sessions. The 
sti pends upon achain of cireumstanees Grand Jury may call other witnesses 
bli connected with the econduet of the par besides those named by the complain- 
ties, the facts, and the mferences to be ant, and practically it is within the dis- 
wilt dedaced from them imust be found by eretion of the Grand Jury what testi- 
“9 the jury ; but when they wre found by mony they shall hear. " ndinteenele 
Si the jury, the judge is then to decide, are not prepared nnd sent to the Grand 
-s whether they establish probable CAUSE Jury to be by them returned into 
= or the want of it: and the burden of court ignored, if not found to be true 
vee proof being on the plaintiff} if, at the bills. The complaint is made to the 
on close of the plauntill s case, there is no! Grand Jury, investigated by them, and 
lef evidence of the want of probable enuse,, either dismissed or an indietment or- 
4 it is the duty of the judge to non-suit | dered, which is then prepared by the 
sil the plamtilf. Blackford vy. Dod, 2B. public prosecutor and by him submitted 
hat end Ad. 179; MeDonald v. Rooke, 2, to the Grand Jury. It is no dispar- 
siete Bing. N. ©. 217; Davis v. Hardy, 6 Bo agement to our Grand Jury system to 
‘a & ©. 225; Panton v. Williams, 2 Q. B.) say that the action of Grand Jurors in 
of 169: Turner v. Ambler, 10 /d. 252. If) finding and refusing to find indict- 
si the failure of the Grand Jury to indict | ments is influenced more by the proba- 
a he evidence of the want of probable | bilities of convictions on the traverse 
— cause, by its action the burden of proof of indictments than by a consideration 
ne is shifted, and laid upon the defendant) whether complainants have probable 
ties in limene. Che defendant, as a matter) cause for appearing before the Grand 
me of law, is entitled, at the close of the Jury to make their complaints. The 
eek plaintiff's ease, to the opinion of the Grand Jury has it in its power, by sum- 
| judge as to whether the facts proved moning other witnesses, to make its in- 
oa by the plain titt mike outa prc (act vestigations more thorough than was 
isis . case of the want of probable cause, and) within the power of the complainant, 
a“ the decision of the judge on that sub-)and upon the case thus investigated 
set ject is reviewable in error. Tor this) the Grand Jury bases its decision. It 
ae! legal right will be substituted the opin- | may well be supposed that by such in- 
ay ionof Grand Jurors, without any dis-/| vestigations it frequently will happen 
Si closure of the evidenee before them ;/that evidences of guilt which, in the 
sai and, inasmuch as maliee may be inferred | light of the information possessed by 





from the absence of probable cause, | the complainant, appeared to be plaus- 
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ible and probable, if not convincing, | for making the complaint. The general 
will be found to be groundless, and that} rule is that the reeord ina criminal 
the complainant, on the facts brought | proceeding is inadmissable in evidence 
out before the Grand Jury, if he had /in a eivil suit. To this general rule 
been informed of them, would have re-| there are two notable exeeptions,—in 
frained from making his complaint. the admission of a plea of guilty to an 
The action of the Grand Jury in re-| indictment for an assault and battery as 
fusing to find a bill is as an instrument evidence in an action for the civil in- 
of evidence res inter alias acta. The! jury, and the admission of the record 
Grand Jury is not the proper tribunal | of the acquittal, or of the won pros. or 
to try the issues involved in the eivil other proceeding terminating the crim 
suit; and the issue passed upon by it inal prosecution, in an action for a ma 
in refusing to find a bill is not the real licious prosecution. I think a further 
issue presented in the action—whether relaxation of the general rule would be 
the defendant, on the information at impolitic and a violation of principles. 


his command, had then probable cause 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


EQUITY PRACTICE — PLEAS IN , eceding instituted rather than to relieve 
ABATEMENT — ANSWER ~— DE- 


the defendants wholly from the de 
FECT OF PARTIES ‘ 


mand, and hence are defences in abate 
pemia ris ment and not in bar. 

Such matters are expressly exeluded 
from the provisions of the 39th hiquity 


Rule, and we perceive no valid reason 


M be pleaded if tl why the defendants should not be al 
: : 7 : ) : : lowed to plead them if they prefer so 

) | . be Py 1 in ¢ to do, rather than set them pin their 
provided in the 52nd equity rule, | @nswer, The leave, however, does not 

Ep apply to the alleged want of proper 
On bill, ete. parties to the suit. The 52nd Equity 
Mr. Gilchrist and Mr. CC) Parker for Rule makes provision for such a speedy 
the motion. The istrict Attorney disposition of all suggestions in the 
contra. unswer, In regard to defective parties, 
By true Cover: This is an applica- that nothing is gained, and no neces 


tion to the Court by the defendants, | sity exists for a plea. 

executors of Joseph L. Lewis, deed, The defendants are allowed to plead 

for leave to plead various pleas. all matters in abatement which, in the 
The matters specified in the notice judgment of counsel, render the action 

and sought to be set up by pleas, premature under the provisions of the 

merely suspend the right to sue, and statutes of the State of New Jersey. 


are offered to defeat the particular pro- | It was accordingly, on motion of Mr. 
































































Gilchrist, ordered, “that the said exeen- 
tors may plead as many pleas in abate 
ment to the said bill as counsel 
shall advise as go to the point of the 
premature commencement of the suit 
and to support all of the same by one 
answer instead of several answers sup 
porting each plea.” We assume that 
the Court is responsible only for the 
law and not for the grammar in this 


order. ip. | 


EQUITY PRACTICE ANSWER 
AMENDMENT. 
Cr } ers v. M ,and otne 


Filed Mareh 22, [SS] 
Application to amend answer by adding fact 
denied, where it appeared that such fact 
was known to the defendant when the an 


swer was filed, and no satisfactory reason 


was assigned why it was not alleged.— [i 

On bill to foreclose, ete. 

Mr. Charles BKdward Tracy, of New 
York, for the application. Mr. John 
R. Iimery, COnLEA, 

Nixon, D. J. 


to the court to allow one of the defend 


This is an application 


ants to amend his answer. 

The bill was filed to foreclose a mort 
gage executed originally by one Joseph 
Cross, Jr., to Joseph Cross, to secure 


After the due 


execution of the eneumbrance, the 


the payment of 83,500. 


mortgaged premises were sold to one 
James R. English, who assamed the 
payment of the mortgage as a part of 
the consideration money Moelish, in 
turn, conveyed the property to Antho 
ny (. Keasbey and Edward A. 5. Man, 
as joint tenants, who also assumed the 
payment of the same, Keasbey and 
Man, holding the property as trustees 
for certain ereditors, transferred it to 
J. Pierpont Morgan, who, in’ the deed 
of conveyance to him, also assumed 


the payment of the mortgage as a part 


of the consideration of the transfer.i not otherwise ; and in the performance 





THE NEW JERSEY LAW JOURNAL. 173 


| The executors of the mortgagee filed a 
bill against the said Morgan and oth 
‘ers, praying therein not only for a de- 
eree of foreclosure, but also that the 
suid Keasbey, Man, and Morgan might 
be respectively decreed to pay the de- 
ficiency, if the proceeds of sale of the 
mortgaged premises should not be suf- 
ficient to pay the amount due on the 
mortgage, with interest and costs, 

In answering the bill, the defendant 
Morgan admits that the premises were 
conveyed to him by Keasbey and Man, 
and that the deed contained a clause to 
the effect that he assumed and agreed 
to pay off and discharge the mortgage, 
as a part of the consideration thereof ; 
but alleges that the said land had been 
conveyed to Keasbey and Man in ex- 
change for other land of equal value 
iby them held as trustees under a cer- 
tain agreement dated March 14, 1873, 
entered into by one William J. Pollock, 
as party of the first part, Drexel, Mor- 
van & Co., party of the second part, 
Addison Brown, party of the third part, 

Morton, Bliss & Co., party of the fourth 
part, and A. Q. Keasbey and KMdward 
A. S. Man, party of the fifth part, 


wherein if was, among other things, 


‘nereed that the title to certain premises 


should be taken by Keasbey and Man, 
us trustees, to hold the same upon 
trust, to sell and dispose thereof in a 
certain manner and upon certian terms 
in the said agreement provided for, and 
to distribute the proceeds of the sale 
to certain persons in that behalf, in the 
said agreement mentioned, with power 
and authority to the trustees to cause 
the premises to be laid ont in streets 
and lots, and to make the necessary 
exchanges of land to effect the same ; 
that the before-mentioned conveyance 
by Hnelish to Keasbey and Man was 


received by them as such trustees, and 
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on their part of a previous agreement, 
before ide by the said Polloek, as the 
owner of othe the 
exchange the same for 


premises thereby conveyed ; and 


hi 
certain land, with 
sald Isnelish, to 
the 
{| and 
trust 


the 


( said Premises hecame were 


fun al 


Keashev and Man : 


part of the so held) in 


that 


1h 


and Siti 


Keasbev and Man lad no right, powe) 


or authority, as such trustees, to mak 
1 five any promise, ¢ venant, oracree 
ment whereby they, 2s such = trustecs, 


assumed the peryriie nt of any moron 
1d de | the 


their hands, as trustees, with any such 


upon si nd, or fund in 


Charee 


burden. 


The answer then alleges that the sale 


prov ded for in the aereement was had, 
and that under the provisions thereof 
to the eftecet that any party thereto 


might beat libe rty to bidand } nrehase 
sitll Drex I. Morean 


& Co. purchased thereat, among others 


the mae rtoaged premises deseribed in 
the bill of complaint; that the same 
ere sold free and clear of all enenm 
branes nd liens: that in purchasing 
the said Drexe Morgan & Co. were 


ssoppied 
woh oe 
aid Keashey and Man 


‘ ; 
seve fete? he defend 


MALAI 


ed that they were entitled to 


pean of a ‘sts plow of thee aid wort 

(fre “i such fristeoes, and that lsie 
. } 

“yt Wa seeeve and inteje d Oppel / “/ 


veh 
ked for 


jnihe A? | fo this dae thy 
to strike 


ment 


Vhe type) 
nt «all of the Jast clan a Lhe awhove 
ind to 
1] 
folle 


WING : 
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IsAnd that 
defendant 
Claiming that they were entitled to such 
the 


isoand for an indemnity 


upon such conveyance to 
the said Keasbey and Man, 
covenant of assumption of afore 


sic mortonee ¢ 


to them as such trustees, inserted the 
sume im said conveyance for thie pul 
pose, and not otherwise, without the 
knowledge, consent, or privity of this 


and that defendant lad no 
fact 


tus sumption WilS 


defendnnt 


kKnowledee or information of the 


that such covenant of 
so Inserted 


therein, or that sueh elaim 


Wis SO mide hry sic Keashe Vy ana Maun 
until after the commencement of this 
suit. 


relue 
this 
delibei 


as alwys 


Courts of equity have erent 
tance to listen to applications of 
After a defendant hi 


sworn to his 


iS 
answer, it hh 
been reckoned a dangerous practice to 
to amend 
iff 


especially 


him by putting ina 
of faets. 
after the 


vital charncter of the change propose al 


and ad rent statement 


the case 
discovered during 


the 


Pits heen 


the pro- 


of taking testimony in the 


Mnouch hiss hee i) 


iftic 


revealed by the 
lavits putin, in support of the ap 
plication to amend, to render it quite 
that the defendant Morgan had 
sonal knowledeoe of the 
out of whieh the present 
ac the cletails 


the proces lines rnc negotintions Lo 


Controversy Grew, leit 


‘ 
his legal advisers Reasonable allow 
mince for his 
facts. But it 


that, when his an 


ance should, therefore, be 


nol of 


Lhice 
ay 
Wills SW 


facet, 


particular 
chianmed 

bo, 
W hich WitS 


hye 


npplenie nt to his defence 


Cnnnot 
know 
stated, 


hie: lid not 


then 


Wel rh 


the not 


and whieh wants imserted as a 


now 
In his an 

ver he alleges that NKeasbey and Man 
claimed they were entitled to the cove 


nant of assumption of payment of the 




















morteage, as his trustees, and that the 
sume was given and intended only as 
indemnity to them as such. In the 
amendment it is proposed to insert the 
additional fact that sueh covenant was 
put in without the knowledge, consent, 
or privity of the defendant.  Daniells, 
in his Ch. Pl & Pr. 799, states broadly 
that the court never permits amend 
ments of this nature where the ppli 
cation has been made on the ground 
that the defendant, at the time he filed 
his answer, was acting under a mistake 
in point of law. Nor is he allowed to 
contradict the statements of his first 
answer. Livesey v. Wilson, 1 Ves. & 
Bea. 149; Vanderveer vy. Reading, 1 
Stick. 146: (rreen wood V. Atkinson, | 
Sim. 61. Nor do we find any well-eon 
sidered case, authorizing a sapplemen 
tal answer, which embraces any faet 
that was known to the defendant at 
the time his answer was sworn to, © 
cept in a few instances, where the court 
considered the reasons — satisfuetory 
which were given for their original 
omission. Smith vo. Babeock, 3) Sam. 
583; Suydam v. Pruisdale, 6 MelLean, 
159; Bowen v. Cross, 4 John. Ch. 376 ; 
Huffinan v. Hummer, 2 C. i. G. 272. 
And here appears to be the lifficulty 
with the defendant's ease. He bas not 
obtained his knowledee of the addi 
tional fact, which he wishes to put in, 
since his answer was. filed, He knew 
it then, if he did not when the suit was 
commenced ; and if it be a material 
fact it should have been then stated. 
The leading case in this country on 
the subject of amendments to an an 
swer is Smith v. Babeoek. sapra, in 
which the learned judge (Story) says : 
“Considering the solemnity of answers, 
I should be sorry to see any practice 
introduced which should ino any, the 
slightest, degree encourage neeligence, 


n difference, or inattention to the du 
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[ties imposed by law upon parties who 
are ealled upon to make statements 
| under oath. And it seems to me that, 
before any court of equity should allow 
such amended answers, it) should be 
perfectly satisfied that the reasons as 
signed for the application are cogent 
and satisfactory ; that the mistakes to 
be corrected or the facts to be added 
are made highly probable, if not cer 
tain; thet they are material to the 
merits of the case in controversy ; that 


£LrOSs 


the purty has not been cuilty of 
neglvence, and that the mistakes have 
been ascertained and the new faets 
have come to the knowledge of the 
party since the original answer was 
put in and sworn to,’ 

In Haffinan v. Hammer, sapra, the 
Chancellor, Green, in denying «a motion 
to amend, said: “Lt is clear that the 
mistake in the ease has not been aseer- 
truned, and that no new fact has eome 
to the knowledge of the defendant 
since the answer was sworn to. Livery 
fact now within the knowledge of the 
defendant was known to him at the 
time of putting in the answer, and it 
would tend to the eneouragement of 
eross nevligence to permit a defendant 
to remould an answer, to the truth of 
which he has sworn, with a full knowl- 
edyve of all the facts. * * IRfitwasa 
mere mistake of the law, it is clear that 
the answer cannot be amended on that 
eround.” 

In Suydam v, Truesdale, sapra, the 
eourt refused, as a matter of course, 
leave to file a supplemental answer to 
a] bill of foreclosure, beeause it wppear 
ed that the faet whieh the defendants 
wanted to introduce was known to 
them at the time of the original answer, 
and that if had not been omitted by 
them mistake. 

The application to amend in this 


case must be denied. 
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U.S. DISTRICET COURT FOR NEW JERSEY. 


PAROL TESTIMONY CONTRA 
DICTION OF RECORD OF STATE 
COURT IN FEDERAL COURT. 


Filed Ap 
I Federal Court, the plamtif® 1 
rmiitted contradict, | the parol 
| rd of a state court plead 
| ‘sudjudication of tl itter 1 

Ra 
In Manity 

Nixox, J: The bill is filed in this 


ease by Urania J. Dilworth, a resident 
of the State of Pennsylvania, against 
S. Lb. 


executors of the last will and 


George Johnson and Gardner 
Johnson, 
testament of William Johnson, deceas 


ed, for the of 


The two exeentors have severed in 


construction said will. 
then pleadings to the bill of complaint, 
one of them filing a plen and the othe 


an answer, but both setting up as a de 


fenee a former adjudieation of the mat 
ters in controversy by the Court of 
of Chancery and the Court of Errors 


and Ap 


sey, in a suit in which the complainant 


peals of the State of New Jer 


and the defendants were parties. 
The testimony taken sustains the is- 
thus raised. 


187 


sil It appears that in the 
Harriet 
was a sister of the complainant and one 
the will of 


bill, 


Veil 2 one Poulston, who 


of the beneficiaries ler 


Whi 


the said Johnson, filed her with 


She made 


her election, appeared by counsel, be 


party to the proceedings. 


came one of the party defendants in the 
cause, participated in the proceedings, 
and obtained a deeree from the Chan- 
ecllor substantially in accordance with 
her view of the intentions of the testa 
the 


KMrrors and Ap 


One of the exceutors carried 
of 


peals, where the complainant again ap 


tor. 


ense to the Court 


peared by counsel, pat ino her answer 
to the petition of appeal, and was fully 
heard by the court in her efforts to sus 
tain the decision of the Chaneellor. 
These facts abundantly appear from 
the records of the proceedings in the 
State the 


George S. Jolnson has annexed to his 


Court, which defendant 
plen. 


It 


that she appeared to the action, or ever 


is trne the complainant denies 
authorized any one to appear for her. 
this: (1) 
She is not allowed to contradict the re 


But there are two answers to 


cord by parol testimony in the pending 
suit. It isconelusive as to every mua 
terial fact stated it. Such 


diction was attempted in this district 


in contra 


in the ease of Field v. Gibbs, 1 Pet. 
15, where, to a declaration on a judy 


ment, the defendant pleaded that no 


process Was s¢ rved upon him to answer 


the plaintiff in the suit on which the 


Loriginal judgment was founded ; that 


her husband, in the Court of Chancery lhe never appeared to the aetion, nor 


of Ne W Jersey, against the siti execu 
for the 


same relief as is asked for in the pres 


tors, and praying, practically, 
ent cause The complainant was then. 
“as now, residing in Pennsylvania ancl 
beyond the jurisdiction of the State | 
Court, and hence was entitled to her 


option to become or not to become a | 


leonsent for him. 


did he ever consent to any of the pro 
ceedings, or authorized any person to 
The plea was demur 
red to, and on examining the record of 
the judgment it appeared that the de 
fendants Martin and Joel Gibbs had 


ibeen attached to answer the plaintiff ; 


that both the defendants appeared by 
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John P. Ripley, their attorney, and |The bill was dismissed but without costs be 
cause the objection was not made in the 


pleaded several — pless. The reeord 
pleadin hd 


further stated that, in every SUCCES ding ; 
stage of the cause until the judgment In quity. 
was rendered, both defendants appear Mr. Nelson Smith, for complainant. 


ed hy the smc abbornes Indyve Wa hi Mr. M. 7. Newbold, for defendant 





ington suid that ait was not comp font Beek. 

for the defendants to plead in bar thet Nixon, J: This suit was originally 
they had not been served with process, | Commas necd by William M. Gray, and 

and did not tppent by attorney, for Alexander H. Wallis, assignees in bank- 
: such plea contradieted the record, ruptey of John Werder, against Joseph 

which was contrary to the universal |B. Beck and Werder, to recover the 


rule of law. to wit, that nothine could) stun of $2,000, and also for the value 
he assigned for error, nor could any of abarrel of wine, alleved to have been 
averment be admitted, that contradiet- | transferred to the said Beek by the 
ed a record. (2) But, without demure) bankrupt, after the proceedings in 


ring to the plea, the parties went to) bankruptey had begun, in fraud of his 





their proofs, nnd the weieht of the testi- | creditors. Pending the proceedings, 
mony is against the ¢ mplaununt on Wallis, one of the assienees, died. and 
the issue of fact Vir. Wilson. the! the suit has been revived and eontinu- 
counsel who was employed by her, edin the name of the surviving as 
eives i fulland circumstantial aceount | SIBUCE. A deeree pro CONJESSO WAS 
of the cirenmstanes under which he) taken against the defendant Werder for 


was retained to represent her and her not appearme and answering, and the 
adult children in the action, and his | other defendant, Beck, filed an answer 
evidence leaves no room fo doubt that | to thy bill of e opiate, denying that 
the complainant has forgotten the real) he received the sam of $2.000, or any 
facts of the transnetion other sum of money, from the bank- 
The plea and the answerare a bar to rapt im fraud of his creditors, or for 
the suit im law and in faet, and the | any other purpose ; and, after acknow 
complainant s bill must be dismissed, |eaging the receipt of a barrel of wine, 
with eost leging the same was sent to him by 
Werder as pay or offset for certain 

LAW AND EQUITY FRAUDULENT iort weights im floae that he had pur- 


TRANSFER JURISDICTION chased of Werder, snd not forany oth- 


ecroinfent or purpose 


A larce amount of testimony was 


, taken by the respective parties, and 
| \ype ‘ 
| vhen the cause ename before the eourt 
A Dill in equity filed | ! lia ty jt ; ; ‘ , 
, for hearing on the pleadings and proofs, 
ey to recover the val hitecte itd " it a 
the bankrupt gave to the defendant to plac the counsel for the defendant suggest- 
‘;* it fir his own use, beyond the reach of ered- ed that the bill, answer, and testimony 
itors, must be dismissed for want of equity. | (liselosed a clear case for proceedings 
j 1 the eto ° : . 
[tis a mere legal demand and the action), law, and that this eourt, in equity, 
ho led do lbroneh { | ° ° 1 
- id no jurisdiction over it. Courts 
Phe objection eoes to the jurisdiction and miy ‘ 


listened with ereat reluetanee to sueh 
be raised on the final hearing although not : : ’ l 





GHercre “ hea final haaring a 
noticed in the pri ving suereesltions On the thrall tre arine, wile re 
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the defendant has not thought proper 
to raise the objection by demurrer, or in 
the answer. 
handmaids, to be used 
rather than for ob 
rights of the 
and frequently decline to consider ques 


of the 


proceeding ils 
for obtaining 
structing the litigants, 


tions touchine the mere form 
remedy which are not brought to their 
attention until after expense has been 
incurred in taking the 
cause Underhill vy 
John. Ch. 339 


But, notwithstanding this, the qnes 


testimony in the 


Van Cortland, 2 


tion raised is always treated in the 


courts of the United States as jurisdic 
entertained, when 


tional, and must be 


ever urged, because no consent of par 
ties, however expressed or inferred, can 
give jurisdiction to the court where the 


t 


law does not give if The equitable 


jurisdiction of these eourt is limited 
It cannot be invoked or sustamed in 


any CAUSE ow he re i p! Ln, cucte qu ibe. a 


complete remedy may be had at law. 
Such are the ¢ press DPOV mS OF the 
statute, (Rev. St 723.) and the re 


fusal of the eourt to ¢ em effeet is 


il at Pilea 


stitutional right of the trial of the i 
snes of fact by jury. Hipp v. Bact 
19 How. 278 

Does the bill cise @nease in hich 


, 
which it is alleced 


prope rty 
thie bankrupt gave to thre delten lint to 


place it for his own tse beyond the 


reach of ereditors [It was doubtless a 


frandulent actyaf committed, 


bat courts 
of law have a coneurrent jurisdiction 


with courts of equity in many matters of 


frand: and. in all cases where conem 

rent jurisdiction exists, the party seel 
; e 

ng reher must Come into the courts oj 


They regard the forms of 


complete remedy for the wrong com 
plained of. After the expense and de 
lay to which the parties have been sub 
jected in the suit, [have endeavored to 
find some tenable ground upon which I 
eould stand and retain the ease for ad 
judieation, but have failed in the effort. 
The prayer of the bill is that the de 
fendant Beek may be deereed to pay 
to the complainants the sam of $2,000, 
which the bankrupt pat into his hands 
to coneecal from his ereditors, and the 
further sam of S54 for the barrel of 
wine deposited with him for a like pur 
pose,—a naked legal demand for the 
payment of money wrongfully appro 
priated and = withheld,—and for the 
value of personal chattels frandulently 
no features or 


transferred. There are 


aspects of the ease which would seem 
to anthorize or justify an equitable ae 
tion. Tine complainants have not even 
thie eXCcuse of Set king il discovery of 


unything, for they expressly waive an 
answer under oath. 


! 
A ovtthh, 


therefore, conustramed to dis 
miss the bill for want of jurisdiction in 
equity ; but inasmuch as the defendant 
{ 


| Ih fault for ho Praising the objection 


In the pleadings, it is dismissed with 
mt costs to the defendant 

Novi See Sill v. Solberu, 6 Ped. Reporter, 
ht) t une rule was laid down, but 
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A Hedden 
pril 28th to May 7th. J 
Jndietment for embezzlement and 


Willful misappheation of funds of the 
Kirst National Bank of 
209 of the 
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Ltwo iwcdietorents against James 
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THE NEW JERSE 


A. Hedden, formerly cashier of the 
Kirst National Bank of Newark. 

Mr. A, Q. Neashey, U.S. District 
Attorney, for the prosecution 

Mr. John J. Wing, Mr. Win. B. 
Guild, Jr. and the Mon. George M. 
Robeson for the defence. 

It was agreed that both indietments 
shonld be tried together, and a jury 
was empanelled, 

Mr. Robeson 


ernment lac 


stated that the Gov 


moved two indietments 
against the prisoner at the bar for em 
bezzlement. One was a general one, 
and the other charged that Hedden on 
LS7%), 


Deeember 25th, unlawfully ab 


stracted and embezzied &3,000,) the 
fundsof the bank, and in another eount 
charges that on the same day, being 


cashier, he caused the sum of 33,000 
to be paid to William A. Thomas, out 
of the funds of the bank, without con 
sideration therefor. Te said) his point 
was that the indictment is not in such 
form as assures the counsel of the pris 
oner at the bar, that he is to be pro 
under the statute 
It allegos 


and makes a mere technical 


nichts 


rn 


tected in his 
under which he is indicted 
no intent 
offence. It is requisite that intent shall 
be alleged, and he moved to quash the 
He insisted that 


indictment. embez 


ziement was not a common law offence | 


but a statutory one, and he wished to 
place himself upon the ground that 
the intent 1s necessary. 

The District Attorney replied that 
to the 


the first time he 


his attention had been ealled 


question just raised 


had drawn an indietment under the 
5.209th 


motion was not. as he understood it, to 


section of the statutes. The 


quash the indietment because it was! 


lan allegation that he 
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would have to 


which the statute did 


prove not con- 
tain. Efe would, if the Court thought 


proper, try the indictments separately. 

After some further discussion, Judge 
Nixon said that where there was a mis 
application of money the law infers the 
intent. 

The Distriet Attorney here said that 
he preferred to have a new indictment, 
which he would bave in ten minutes. 

Kleven minutes afterwards, theGrand 
Jury came into Court and presented a 
new indietment against Hedden, which 
wlle@ed the intent. 

The defendant pleaded not guilty. 

The Distriet 


ease for the Government. 


Attorney opened the 


The following witnesses were exam- 
ined on 
Isane A. Lewis, the expert accountant ; 
Win. A. Thomas, the teller; Win. W. 
and Wim. H. Donald- 
son, the book-keeper of the First Na- 
tional Bank; Eelmund J. Smith, a clerk 
of the Merchants National Bink; and 
Louis Dovell, the former teller of the 
Mirst National Bank. 


of the latter was held to be inadmissi- 


the part of the Government : 


Durand, a elerk ; 


The testimony 


ble and was stricken out beeause it re- 
lated to 


years old. 


transactions more than six 
Mr. Guild) opened for the defence. 
The witnesses examined were: James 


J. Dickerson and John MeGregor, di- 


}reetors of the bank, and the defendant 


himself. 

On rebuttal, the Government ealled 
J. Banks Reford, Josiah L. Baldwin, 
Charles B. Ross, Marshal Walker, Jobn 
W. Taylor, Henry B. Marehbank, [saae 
A. Lewis and William A. Thomas. 


The defence, in reply, examined the 


drawn wrongly, but because it did not) defendant. 


contain an allegation of intent. He 


had drawn the indictment according to | 


the statute, and he did not put into it | ernment. 


Mr. Robeson summed up for the de- 


fendant, and Mr, Keasbey for the Goy- 





























































































180) LHe 


The tri 
was closed on M Ly Tth 


abstract of the Judee's 


ana 
The follo Ihe 


il occupied Sever avy 


jury we have taken from the Trenton 


Tru 


five wii), 


Nixos, J., charging the jury, said, in 
In substanes It is ry rtant to ascel 
tain. as clearly uS POss ble, What 1 
meant im law 1) the use of the ra 
embezzle, abstract and misapply To 
embezzle is toappropriate fraudulently 
to ones own use tli property entrust 
ed to his custody by another To ab 
stract has numerous mennine but a 


is employed in the statute under cor 


sideration it menns to take aw Ly 


] 


reptitiously, or secretly, from the prop 


erty of another, and to misapply men 


to apply incorrectly, or to a wror 


purpose. A willful misapplication 
i 

funds is, therefore ny deliberate us 
of them contrary to la Wiule em 
bezzling or abstractine uld seem 
suecest that the wronge-dos vould de 
rive SOME personal vee if rom th 
ict, he does not from a willful m Sitp 


plication An officer of a National 
bank, by misapplying the fand 3 
CleA) Les thie Statute LS ft bie nul 
them in his pocket for his own private 
wwe. Ther et nlictmes 
re properly, by « ent of the part 

t) lt ether. The ll hn il ( Liat 





hould eon ler each count and apy 
the ¢ lence to ¢ ! e} ivately Mh re 
hit been ioe | ount of te rion 
hieh ¢ bit irre rie License in 
the conduet of the affairs of the ban 
Mian r the re clear violations of 
Lhe th) fia] VlCcn ibtod po 1) 
ther indietments hu 1 1 OF may doe 
found I | iy Is not to conviet the 
ieclenduaunt pol Chie pre ent indict 
ments from any unfavorable impression 
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charee to the 
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they Phbiey have formed) from the evi 
denee of the Pend’ ral omaisconduet im 

ther transeetions. He is entitled to 
have, as he will no doubt reeeive, an 


the 
has beens 


Imipartial verdiet in) particular 


jury vorn to try 
Judee Nixon referred to the charges 


set forth in the bill of particulars, say 


ne that the amount of the misuppliea 
tion made no differenee, if was the aet 
that was the offence, as a misappliea 
tion of a hundred dollars or ten dollars 
wis as much the offence as if it was 
he full amount claimed. \s to the 
Lockwood notes he charged the jury 
that the transaetion im reference to 


them did to bea misappl 
eertifieation of the 
The the court 
duty of Hedden to 
Thomas’ account 


amount, and if he did not 


not ippear 
S3.000 cheek for mas. 
held that it was thy 
seertain that 
sood for the 


nse the menns provid | 


Was 


for doing so, 


enilty of a misapplication. Any 


hing forbidden by the statute, any use 
if the funds forbidden by it, is a mis 


ipplieation [t was his duty to have 


4 
LIC 


want of 


iS 1 
known thief money was in the bank 


rnc his kn whe dee is ho ex 


CSE If this is the law, then the jury 

in do nothing el than find the de 
fendant ounilts fin conelusion, he said 
he trusted that they would give the 


an honest and eareful con 





Iter Ghargine one or 


Mr. RR ybye 


2:07 P. M., 


two points 


by son, the jury 
after 
returned a verdict 
counts of both 
the third 


finent, which 


and abont 
indiet 
the 


relates to the 


count of 


embezzlement ef which Thomas was 


conviete 


l, adding, however, “Guilty of 


willfully imisapplying the funds; not 


guilty of embezzlement.” 
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COURT OF CHANCERY OF 


MORTGAGE RECEIVER. 


Baldwin v. | 


1 { 


}Viee Chaneellors Chamber Marcel, TSS] 

On order to show cause for the ap 
pointment of a reeeciver of mortgaved 
premises. 

The complainant filed a Mill to fore- 
close a second mortgage on land at the 
Summit, in Union County, and after 
wards, upon a petition alleging the 
mortgaged premises were unoccupied, 


and were scanty security and that he 


had been obliged to pay the interest on | 


the first mortgage he obtained an order 
to show cause why a receiver should 
not be appointed. The defendant, Jen 
nie M. Flagg, produced affidavits at 
the hearing by which it appeared thit 
the house was oceupied by the defend- 
ant’s servant and that it was her home 


where she had spent at least eight 


months of the year for the last four! 


years, and that she was only boarding | 


in New York for the winter, and hoped 
to return to her house in the spring ; 
that the mortgage amounting to S11, 
000, was given to secure a note of 4, 
500 which she had given to the com 
plainant who was a stock broker to pay 
her husband's debts to him incurred in 
speculations on Wall St., another debt 
of her husband of $3,000 incurred in 
the same way, and the remainder to se 
cure advances which the complainant 


had agreed to make, and which as he 


amount. 


There was a dispute as to the amount 


due, the defendant alleging that a true | 
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}was nothing due, and the complainant 


Claiming $10,500. 

It appeared that the interest on the 
first mortgage was paid by the defend 
ants husband, with money advanced 
to him by the complainant under the 
vereement by which he was to make 
future advances to be secured by the 


second mortgage. This sum was 


fan) 


charged in the complainant's account as 


one of the items which made up the 


amount $10,500, alleged to be due un- 


| der the mortgage. 


The mortgage under foreclosure had 
been made only six months, but was 
payable on demand. 

It was alleged that there was an 
agreement between the defendant's hus- 
band and the complainant, that the 
Whole sum of S11,000 should be ad- 
vanced, and that the mortgage should 
not be assigned until this had been 
done, 


Mr C. S. Titsworth for the complain- 


ant. 


Mr. A. GQ. Neashey for the defend- 
ant. 

The Vice-Cuancentor said the court 
had been very reluctant to appoint. re- 
ceivers Ina ease in which the mortgagee 


himself was oceupying the premises. 


|The court was unwilling to put a man 


out of his own house, and to use the aup- 
pointment of a receiver for the same 


purpose as a writ of assistance ; but 


there are undoubtedly cases in whieh 
admitted he had not made to the full | 


accounting between her husband and 


the complainant would show that there 





the court will appoint a reeeiver even 
when the owner is oceupying the prop- 
erty. Where the situation of the prop- 
erty is such that the owner is oecupy- 
ing it at the expense of the mortgagee, 
the court may appoint a receiver, and 
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require the owner, either to pay rent or|money paid by the complainant for in 


to go out. The first case where! terest on the first mortgage. It was 


band 


this was done was a ease arising in re-| paid by the complainant to the defend 


lation to a very expensive and palatial |ant ander the contraet, and she might 


house in Jersey City, which the owner 


insisted on occupying after he was/and the fact that she used if to keep 


hopelessly in debt, and the property 
was largely encambered while he had 
allowed the taxes to be unpaid for sev 
eral years, and the interest to accumu 
late on the first mortgage. Tat first 
declined to appoint a receiver, but I 
eranteda rule to show eause returna 
ble before the Chaneellor, ancl he on 
examining the faets, thought it a prop 
er case for a receiver. {This is the ease 
referred to in the note to Minturn vy. 
Harms, 3 N.J.L J.24. where other eases 
are stated and the subject is discussed 
ep 
The rule now adopted is that a re 
ceiver will not be appointed when the 
owner is occupying the property, un 
less the taxes have been allowed to ae 
cumulate, and interest on prior mort 
gages is in arrears, and the value of the 
property is so small, compared with 
the encumbrances, that the morte ol 
is actu ully using the property at the ex 
pense of the mortgagee. 

A receiver will not be appointed in 
this case provided the defendant reim 
burse to the complainant within two 
weeks the sum advanced by him to pay 


interest on the first mortgaye. 


| ligors, citing Newark Savings Institu- 
| tion v forman, eb. 7, 1881, 4 N. J. LL. 


The defendant's counsel called the | 


attention of the court to the facet that 
the money advanced by the complain 
ant with which the interest was paid, 
was advanced under the agreement to 
make advances to be secured by the 


second mortgage, and appeared by the 


complainant's bill to be a part of the | 


sum ¢laimed to be due upon his second 


mortyaye. This sum, he said, being ail 


vanced by agreement, and under secur- | they signed it, understand to be what 


ity of the second mortgage, was not|it purports to be, may be annulled, or 


} 
| 
| 


}complainants say they did not, when 






have done what = she pleased with if, 
down interest on the first mortgage, | 
does not seem to be a good reason why 
she should now be compelled to pay it 
back to the complainant on pain of hav 
ne aw recetver appointed, 

The Viee-Cuancettor declined to 


chanyve the form of the order. 


ABSTRACTS OF THE CHANCEL- 
LOR’S DECISIONS 
Mai Perm, 1S81 
Mortgage. -Moreclosviure Usury 
De fick ney— Act of ISSO.) On a bill 








to foreclose a mortgage the defendants 
pleaded usury. 4 was held, That the 


facts proved did not establish the de 






fence. The bill prayed for a deeree for 





deficiency against the obligors in the 





bond. The bill was filed after the pis 





ee ; 
Sige of the aet “concerning proceedings 





on bonds and mortgages, given for the 





snme indebtedness, and the foreclosure 





and sale of mortgaged premises there 


under.” (?.L LS80,p. 255). Lt was held 






that in view of the provisions of the first 





section of this act, no decree could be 





made for the deficieney against the ob 






J. 80, where it was held that that see 






tion was not as to persons against whom 





the legal remedy remains, in contra 





vention of the constitutional prohibi- 






tion against laws depriving a party of } 





his remedy.— Naar v. Union and Is 
SEL Land Co. 
Mortgage, —Bi// to Redeem. A bill 


was filed praying that a deed,which the 



















that it may be deereed to be a mort 
gage, and that they may be permitted | 


to redeem on certain conditions, with | 


an alternative prayer for speeific per 
formance. An answer was filed and 
testimony was taken. 

The Chancellor stated the pleadings, | 
and after naming the faets, Ae/d, that 
the complainants were entitled to re 
deem upon paying a mortgage of $400, 
and that the defendant should re-econ 
vey, and account for the rents and pro- | 
fits, and to be allowed for intere>t and 
and taxes paid. The defendant to pay 
costs. Whenever itcan be clearly shown 
to be the intention of the parties, that 
real estate when conveyed shall be sub 
ject to redemption, it is considered as 
a mere security, and the right of re 
demption cannot be confined to a lim 
ited time. Youle v. Riehards. Saxt. 
534; Crane v. Bonnell 1. Gr. Ch. 264. 
Vie tv. Young. 

Mortgage. 


tion, Upon a bill to foreclose a mort 


De fick NOY — Subroga- 
gape, pray Thier for il decree for defieien 
cy against the defendant William J. 
Gibby, it appeared that the mortgaged 
premises ly ud been conveyed to George 
W. Hall, who had assumed the mort 
gage, and that he had conveyed to Gib 
by who assumed the mortgage, and it 
was alleged that Gibby had excented a 
deed back to Hall for the same property 
which was accepted Iyy Hall, andl where: 
by he bac assumed the payment of the 
mortoage. 

The qnestion whether the complun 
ants were entitled to a deeree for defi 
ciency against Willian J.Gibby,depend 
ed on the question whether the deed 
was delivered by Gibby to the defend 
ant Hall, whereby Hall assumed the 
mortgage, because, the Chancellor said, 
“unless Hall is entitled to Inclemnity 
from Gibby the complunants are en 


titled to no deeree for ficiency | 


lagainst the latter. 
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Their claim rests 
wholly on subrogation or substitution, 
and it follows that if Hall has no elaim, 
It was Ae/d, That 


according to the weight of evidence the 


they have none.” 


deed was delivered to Hall and accept- 
ed by him, so that he has no elaim 
upon Gibby for indemnity and that 
therefore the complainants have none, 
and are not entitled toa decree for de- 
ficiency against him. Another question 
was, af what time a certain objection 
to testimony had been made. It was 
held, That it was made at the proper 
time.—Laings Hers. v. Byrne (See 
Crowell v. Currier. 12, C. KE. Gr. 152; 
Crowell v. St. Barnabas Hospital, Ib. 
650.—Ip.) 

Divoree.— Bil! for divorce.—Deeree 
eranted.— Wells v. Wells. 

Fraudulent Conveyance.— il in 
aid of foreign attachment. A convey- 
ance to be good against existing credi- 
tors must be upon good consideration 
wd bona fide also. It is not sufficient 
that it be upon good consideration or 
bona fide it must be both, and if it be 
defective in either particular, although 
valid between the parties and their rep- 


resentatives, if is invalid as to existing 


‘ereditors. Sayre v. Fredericks, 1 C. E. 


Gr. 205; Rundall ve. Vroom, 3° Stew. 
853; Storys Hq Juris. § 353. Degree 
f knowledge on the part ofthe grantee 
sufficient to make a transfer fraudulent 
isaevainst creditors, considered. Mer- 
chant’s Bunk v. Northrop, 7 CG. BK. Gr. 
58. distinguished. 

Itis not hecessary that the debtor 
should appear to be insolvent. The 
bill merely seeks to remove a fraudu 
lent deed and mortgage out of the way 
of the attachment. It has repeat- 
edly been deeided that sueh a suit 
IS Metntainable. Williams v. Miche 
nor.3 Stock. 520; Roberts v. Hodges, 1 


CG. EK. Gr. 299; Curry v. Gross, 10 C. 18. 
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Gr. 108. In Williams v. Michenor it | 
was said: “The aid of this court is | 


sought to disembarrass the title of the 
difficulties which the debtor has thrown 
around it for the purpose of defrand 
If the 
should sell the property as the tith 
the 

the property 
of 
upon it 


ing his creditors. ucditon 


now stands, with 


interest in uneertain, 


and a matter controversy 


with claims 
is manifest the property must be sacri 
relieve the title 


ficed. This court ean 


of all such diffieulties. It ean rdjust null 
claims upon the property and their pay 
ment. It 
the defendant has in the property and 


ean ascertain whit 


what portion of it ought legally and 
equitably to be sold under the attach 
ment. It is for the benefit of all 
ties interested that this should be done 


It can be 


par 


before the prope rty is solcl. 


done only by this court. This eourt 
alone can make the attachment of iL 
real advantage to the ereditors Its 
aid is properly invoked to assist thi 


complainants in their legal remedy 


It is obvions that in sneh a snit as 
this it is a matter of no lm portianes 
vhether the debtor is insolvent or not 
The e mip! unant is entitled to the as 
sistunce of this court in atid of his legal 
remedy Nyith Vuirheid 

Taking Lands For Railroads 
Damage ‘ Damages for taking Jands 
for the use of the Montelur Railway 
Co. settled ander an agreement betwee 


the parties for the ocenpaution of thre 


filet by the N.Y. & G. L 


land I fa bill 


Ry. Co., to restrain an ejectment and 
tendering payment for the land, value 
and damages estimated as of the time 


when the Montelai Railway Co. enter 
ed into possession, costs of suit at law 
The New 
R. BR. v. 


to be paid bye ynpl 


York and (rire ‘ nimood hale 
The Thi W's of Stantle Y, Die ed. 


tinvints. 


ror 


| 
defendants | 


ana 


unadjusted, it 


i reine V. 
| 
interest | 
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Executors and Administrators. 
Tnvestments. The aet to prevent waste 


misapplication of assets by an exe- 


lcutor, ete., and powers of Orphans’ 
| Court thereunder, applied to a loan by 


lone exeeutor to another of the funds of 


the estate, on insufficient security, 
and both held liable for the invest 
| ments. 

The exeentors were bound to ae 


cnmulate the interest and if one is al- 
lowed to take the money on simple in 
terest, both are bound to answer for in- 
terest upon the interest of the fund. 
Petty. 

Trustees’ Accounts.— /nterest. A 
chargeable with interest at 


for the 


Where an account extends over a num 


trustee is 


the legal rate, time being. 


iber of years, and the rate of interest 


has during that time been changed by 
law, the rate of interest charged in the 
ceccount should conform to the fluctu 
ations in the Wilson v. Cobb, 4 
Stew. 91; Matter of Marey’s account, 9. 
C. E. Gr. 451. 


Mxceptions to a Masters report re 


rate. 


latine to interest and allowances upon 
t trustee s neeount, considered ana dle 


cide 


ter 


I; report referred back to the mas 
Cfillimore Vv. Tittle. 
Moreclosuye Varried 


Mortgage 


Women Payment of the mortgage 
not shown Mortenee of married wo 
nan to seeure her husband's debt is 
vitlicl Keerdon Vv. Milli 7. 


fraudulent Conveyance.-- Creditors 


Hill, Kyvidenee to impeach a convey 


the 


ince as fraululent, against com 
plainant S jn loment, considered = and 


cousidered sufficient. The principle 


nnderlying the cases of Post v. Stiger, 
2 Stew. 554, and Clark v. 


t Stew. 466, Ae/d, to be applicable to 


Rosencrans, 


and to eovern the deeision of this 
ense. Deeree for the complainant. 


Proof of consideration not set up in 
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the answer, cannot be ree irded on the | the legal representative alone has au- 
$4 a] 
hearing, citing Chun ler v. Herrick, | thority to cancel decedent's mortgage. 
mn) 2) e 4 8 
3 Stock 497: Mead v. Combs, 11 CGC. E. Maas v. Maas. Alimony allowed 


Gr. 173.—Soden v. Soden. ‘for wife and child with counsel fee. 
The following cases were also deeid Personnette ve Pryme. An agree- 
ed. Faller abstracts of the opinions | ment to carry on a farm is not within 


will be given in the July number of the | the statute of frauds, and is good al- 
JOURNAL. thongh by parol. 

Koster vo. Union National Bank of Collerd ve MMuston. Where two 
Rahway. Deeree adjusting order of} mortgages were given and registered 


sale of different tracts of land on fore-| simultaneously they are concurren t 


closure. ‘liens, although one of them falls due 
Collier vy. Pfennig. Specifie per- | before the other. 

formance. [estoppel of owner of prem-| = Osborne v. O' Reilly. Bill to restrain 

ises by silence. attachment in Supreme Court. A wit- 


Doniol yo Commercial Tnsurance | ness may not be re-cxamined without 


Company. Application to reform poli- | an order of the Court, although the 


cy of insurance dismissed. rule of the Court requiring such order 
Reece v. Reece. Divoree refused. was omitted in the revision of the rules 
Woodruff v. Woodside. Cancella- | by Chaneellor Zabriskie. 

tion of a mortgage by next of kin, who Woodruff vy. Mutehler.  Cancella- 


received the money therefor, annulled : | tion of mortgage annulled. 


CASES BEFORE THE INFERIOR COURTS. 


SOMERSET CIRCUIT. [a newspaper printed and published at 
the county seat of Somerset County, 
ADVERTISING SALES OF LANDS and which had been SO published con- 


LEGAL NEWSPAPERS. tinuously for two years and more, but 
was not anthorized, at the time of sueh 
Fritz v. Lew . , > 

udvertisement, to publish the laws of 
Filed May 21, ISS81.] 


» State ofendant’s ¢ sel ¢@ 
A sale of lands advertised in two newspapers, the State. Defendant's counsel con 


one of which is published at the county seat, tended that the advertisement was not 

according to the act of April 9. 1875 (Rey., /in aceordanee with the requirement of 

S29, p. LOL) is valid ithe law, and that plaintiffs title by the 

In Kjectment. deod must, consequently fail.” 

Messrs. Van Winkle & Mawson for Maa, Jo: Counsel on both sides 
plain till. 

Mr. Rh. Vi Lindabury, Mr. Clark, for 


defendant. 


have argaed this question as if it de- 


pended on the constraetion of the aet 


. ‘ “pon : We are informed by counsel that this ob- 
The plaintiffs tithe depended upon... . 

iff That deed recited an 2° om Va made to bring to a test the conelu- 
a sherul s ed. at deed recited an”. : 
sheriff's deed rub deed 1 ' sions In the article in the April Law Journan, 
wivertisement in two newsp pers, ONC giened “LL,” and as of interest alike to sheriffs 


of which was Zhe Somerset Gazette, and publishers of newspapers. —Ep. 


24 
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approved March 14, 1879, P. L. 1879, 


p. 326. Tam not of that opinion. 


should have no difficulty in concluding 
that it authorized such a publication. 
By the first section, a public officer is 
authorized to advertise a sale of land 
in two newspapers, one of which may 
be a newspaper printed and published 
nearest to the place where the land is 
situated, provided such newspaper has 
been regularly published for two years 
more. 


While there is no repealer of other 


or 


acts, the second section provides that 


such publication shall have the same 


effect as if made in any other papers 
in said respective counties. 
It seems clear that while this does 


not invalidate any different rule pre 
seribed by other statutes, it authorizes 
to adopt the 
and 
if 


the ofticer, if be wishes, 


rule prescribed in this statute, 
then makes his action as valuable as 
taken under any other rule. 

But the difficulty in respect to this 
The 


advertise 


statute relates to its title. legis 
Intended 


ments of sales of lands by public offi 


lation relates to 


cers. The title is “A supplement to 
‘an act relative to the publication of 
the laws of this State in the newsprr 
pers »pproved April 21, 1876." It 
ould be very diffiealt to uphold such 
in act under such a title, upon the 
well settled construction given to the 
clanse of the constitution requiring the 
pbject f every law to be EXPresse 1 in 
its title. Fortunately, however, [ do 


not consider it necessary to decide this 


question as, in my Judgment, previons 


legislation had preseribed a rale unde 
vhich this advertisement must be sane 
tioned and the plaintiffs title sustain 
ed, so far as the present objection is 


concerned. 





this | 


The course of legislation on 
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If that act is valid and applicable, I | 





subject is as follows: By one of the 
acts of the Revision, approved March 
27, 1874, advertisements of notices of 
sales of land by public officers were re- 
quired to be in two of the newspapers 
printed and published nearest to the 
place in the County, where the lands 
were situated, and which then were or 
thereafter might be by law designated 
for the publication of the laws of this 
State. 1040 § 1. At 


the laws of this State were required to 


Rev. that time 
be published in certain newspapers. 

By a subsequent act, taking effeet at 
the date of its approval, viz. March 16, 
1875, all acts authorizing the publica 
tion of the laws in newspapers were 
repealed, 

The reqnirements of the first seetion 
of the 


specting the publication in newspapers 


revision above mentioned, re 
designated for the publication of the 
laws were thereby rendered impossible 
of compliance. The Legislature there 


upon, on April 9, 1875,passed a supple- 


ment to that aet, which is now § 29, 
Kiev. 1049, providing that advertise 
ments of sales of land by publie officers 
should be published in two of the 


NeWSprtpers printed anal published in 


1 


the county, one of whieh should be a 


newspaper printed and published at 
the county seat, if there be any such: 
and if not then in any two newspapers 
printe and published in the county 
and circulating in the neighborhood of 
By thre 


not appear in the Revision) 


sald danas. second seetion, 


(Ww eh cl ICS 


somuch of the original act as was in 
consistent with the supplement was 
thereby repealed. 

Bearing in mind that at that time 
there were no hewspapers by law 
designated for the publication of the 


laws (all acts for that purpose having 
been repealed) it seems obvious that 


the requirement to publish advertise 















































1e 
th 
of 


>) 


is 


e 








THE NEW JERSEY LAW JOURNAL. 187 


ments of sales in such newspapers was! The defendant had been called upon 
strack out of the law, and repealed, as to plead to an indietment, one of the 
manifestly inconsistent with the rule counts of which eharged him with lar- 
established by the supplement of 1875 ceny. His counsel asked that the count. 

Now, while in 1576 an vet was pass. in question be stricken out on the 
ed providing anew for the publication ground that it had never been passed 
of the Jaws in newspapers, P. LL. 1876, upon or found by the Grand Jury, 
p. 353, DT find nothing therem indiea-)and was not a part of their in lict- 
ting any intention to revive the re-|}ment. This amounted to a charge 
quirement to publish notices of sales! that the count had been added 
in such papers. On the contrary, the | to the iIndicetinent Without the 
proviso contained therein and whieh) knowledge or consent of the Grand 
reads thus ; “provided that nothing in| Jury, and it was insisted that to hold 
this act shall be so construed as to) the defendant to answer upon that 
render illegal any public notices on f}eount would be an invasion of his eon- 


ndvertisements whatever and shall on-| stitutional rights. 


ly apply to the publication of the! Mr. A. V. Seheneck, for the motion. 
laws’ scems to indicate an opposite Mr. ©. 7. Cowenhoven, contra. 
intention. Nor ean L find, on the The decision of the Court, as ren- 


most eareful examination of the vari-| dered by Justice Scudder, is reported 
ous supplements since passed, any)#s follows in’ the New Brunswick 
alteration of the rale pre seribed by the Times 

wet of 1875. The preambles of many The Grand Jury have presented 
of them seem to recognize the continu. | this indictment in open Court. They 
ed foree of that act notwithstanding | sry that they find it atrue bill. It is 
the passage of the act of 1876. See certified by the Proseeutor of the Pleas 
Rev. 1059, 1060, 1061, P. L., 1879, p. | to the Court; it is signed by the fore- 
21, P. L. 1880, p. 77. The act of 1875, | man, and it is filed as a reeord of the 
therefore, ino my judgment preseribes | Court. It is, in legal effect, a record 
the rule for the publication im this case. | and finding of the jury entered by or- 
It has been complied with in the publi- | der of the Court. In construing its 
cation shown by the evidence and the | legal effect reference must also be had 
objection made by defendant on this|to the peculiar obligations and duties 
ground cannot prevail against this | of the Grand Jury, and the policy 
deed. | which has always hedged them around 


{There were other questions dis- | with a kind of inviolability. These 


posed of in theopinion, but not of gen ' pleas attack this record and this tribu- 
eral interest.—Ep. ] nal. The allegation is that they have 
brought into Court an indictment or a 


count upon which they have not acted, 


MIDDLESEX OYER AND 


TERMINER. although they assert so, and that they, 


——— through ignorance or carelessness, or 
INDICTMENT--GRAND JURY—RE- 
CORD. 


| some other way, have been imposed 
/upon by some one to present an indict- 


ie i a ment which is not true. After careful 
On motion to strike out a count in| examination I find no precedent in the 
an indictwent. i books for such a plea. The objections 
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to actions of grand juries by pleading 
They 


may be either in the form of abatement 


are within a very narrow limit. 


or special pleas, but have always been 


erent enution, and with 


and 


received with 
no favor by the Court, becanse of the 
risk of invading the secrecy of the jury 
room, and the protection thrown around 
the jurors who are aeting in the dis 
of hon 


miseonduet of a Grand Juror or of any 


charge their publie duties. 
one dealing with him while aetine as 
such the usual remedy is by Indictinge 
him or by a proceeding for contempt of 
however, the re 


The 


Court, not assailing, 


sult of his oflicinl investigation. 


such lad in the 


particular charge us 

fifth eount of the indietment is the! 
charge of lares ny. It seems to be up 
on the faee of this pleading to have 
been the idea of the pleader that the 
charge of Jare ny wis so distinet in its 
nature from embezzlement that its in 
sertion in an indictment in that form 
was a distinct proceeding. It is usual 


in all earefully drawn indictments to 
to 


and this has 


add a count for lare ‘ny an indict 


ment for embezzlement, 


been considered by authorities the 


proper practice un ler section 169° of 
our crimes Act. The jury in this case 


directed the Prosecutor to draw an in 


: 
hietment for embezzlement, and he 


would properly add a count of lareeny 


pro] 
to the « irre and to say that the ad 
lition of a count of that kind to an in 
lictment for embezzlement is as frand 
r imposition upon the jury unde 


inces 18 an absurcity. If 


umst 
the conduet of the arand Jury were to 
like this, and 


din @ cuse 


pear that they had agreed 


to an indictment for embezzlement, 

t conclusion could be hadif it should 
pp t lorinal Count Tor Lares ny 
bad bee! lied to it, and they, 
turough inadvertence or haste, had nut 
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rend it ? What would be the re sult but 
to open perhaps to a seandalous in- 


ve stigation the whole proceedings of a 


Grand Jury ? 

The indictment comes into Court in 
solemn form as their finding. In look 
ing at the indietment we find each 


count drawn upon a separate piece of 
paper, the last count in the indictment 
being in precisely the same form as the 
Proseeutor, 
the back of that 
Samuel Newton, fore- 


man of the jury, and upon that marked 


Others, subseribed by the 


and indorsed upon 


very count by 


filed Keb. 3, 1881 
: ? [ think, therefore, upon 
the whole, the case presented, and 


upon the views I have expressed, that 
these pleas are without precedent that 
that they 
are imperfect in form ; that they tender 


they are bad in substance ; 


an issue which would embarrass the 
trinl of this cause, and one whieh the 
Court cannot properly hear as they are 


now stated before it. For these rea 


sons the plea will be stricken out and 
quashed according to the motion. 

that he 
distinetly charged that the fifth count 
the 


was never voted upon, and was never 


Mr. Schenck arose and s:ud 


in indictment was never moved. 


found by the Grand Jury, which fact 
he was prepared to prove, 

Judee Sendder 
Grand Jury 

Mr. Schenck—lI 


that faet beyond peradventure. 


By a member of the 


Suy We Can prove 


It is 


anattack on the constitutional rights 
of the citizen. The specific charge is 


made by us that the count was never 


voted upon that it was plac d there 


without authority, and against the 
protest of the Grand Jury. 
Prosecutor Cowenhoven wished to 


he distinetly understood re varcing this 


in lictinent that every word of it was 


to thie 


rewul 


Giand Jury, then signed 











ni 











Court. 


ing the allegation that had been made, 


He also wished to say regard 


that he desired a full investigation in 
justice to the Court, to himself and the 


defendant, 


DISTRICT COURT OF 
ELIZABETH. 


PAROL EVIDENCE TO MODIFY 
LEASE. 
The Eli eth Town nstitu 


Jame Conroy 
\pril Sth, 1881. | 
(Reported by Me. Wo oR. Wilson 
In an action of summary ejectment, ina 
District Court, the defendant offered to 
prove that although his lease was for only 
two months and fifteen days, and expired 
April 1, ISS1, there had been a verbal agree 
ment with plaintiffs agent for a lease of one 
year more, conc that the agent had told) him 
that he would make the lease only for two 
months and fifteen days, and at the end of 
that time would make a lease forone year 
Held: That it must be conclusively prestumed 
that the written lease contains the whole 
agreement and the parol evidence was inad 
missible. {| Ep. 
Mr. I. M. Voorhees for plaintiff. 
Mr. RV. Lindabury for defendant. 


Atwarp, J: The evidence of the 
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plaintiffs shows that on the 24th of| 


January, S81, by a lease in writing, 
they rented certain premises to the de 
fendant for two months and fifteen 
days from the 24th day of January, 
1881. 

This action is brought to reeover 
No objee 


tion is taken to the form of the pro 


possession of the premises 


ceedings and everything appears regu 


lar om its face. The defendant testifies 
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by the foreman, and presented to the! he wished the premises for the term of 


one year, two months ancl fifteen days. 
The agent of the plaintiff told him that 
he would not make the lease for more 
than two months and fifteen days ; that 
at the end of this term he would give 
hima lease for one year. At the end 
of the lease in writing the promised 
lense was refused, and this action is 
brought. 

The testimony of the defendant is 
not denied, but the plaintiff objects to 
its admissibility. 

The law is well established that pa- 
rol contemporaneous evidence is inad- 
missible to contiadiet or vary the terms 
of a valid written instrument: it is 
conclusively presumed that the whole 
engagement has been reduced to wri- 
ting. 1 Greenleaf on Kv. sec. 275 ; also 
Dewees v. Manhattan Insurance Co. 6 
Vr 366. 

The lease before the Court is it valid 
written instrument, and it is | coneln- 
sively presumed that it contains the 
whole agreement at or before signing 
said lease. This instrument is silent 
as to any future agreement for a lease. 
No parol evidence is admissible to 
show that the lease was for any other 
term than two months and fifteen days, 


or that any agreement at or before 


isigning the lease was made for a lease 


| 


that at the time the lease was exeeuted | 


to commence in the future. There is 
no evidence that any agreement was 
made after the lease was signed. 
Therefore, there is no legal evidence 
that any lease, or agreement for a lease, 
was made except the lease that expired 
two months and fifteen days after the 
fifteenth day of January. 
Judgment for the plaintiff. 
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}ed for the term oon May 2d, and before doing 
so made a new allotment of the Justices in 
view of the protracted illness of Mr. Justice 
Chtford and the Vita reece by Mr. Justice 
Swayne’s resignation Phe following is the al 
lotmient moice First Circuit, Justice Harlan - 
Second Cirenit, Justice Punt: Third Cirenit, 
Justice Bradley Fourth Cireuit, Chief Jus 
tice Waite Rifth Circuit, Justice Wood : Sixth 
Circuit, Justice Bradl J Seventh Cirenit, Jus 
tice Harlan: Eighth Circuit, Justice Miller ; 
Ninth Cirenuit. Justice Field This vives Mr. 

Justice Bradley to New Jersey 


The contest over the will of Catherine Cas 
sidy, who left her property, amounting to 
thont 4.500, to the Roman Catholic Bis 
hop or Administrator of the Diocese of 
Newark, to be used by him for the ben- 
efit of St Mary’s | Orphan Asylum and 
other charitable institutions, came to an 
end May 2Ist in the Orphans’ Court. Judge 
MeCarter decided in favor of the will and 
against the brother of the deceased, the con 
testant. He said he thoucht the will ought to 
stand. There was no proof of undue influence, 
ind the will must be sustaimed. An applica 
tion was made to allow fee of counsel for the 
contestant. Judve MeCarter reserved his d 


( SPO? 


The trial of the Rustling will case, upon a 
feigned issue out of the Orphan’s Court, came 
oa close in the Mercer Circuit on May 2 Ist, 
after havin occupied nine days The verdict 

in favor of the caveators, and was returned 
ifter the jury had spent almost six hours in de- 


iberation Phe verdict consists of answers to 


ertain interrovatories, as to the mental capac 
ity of the testator, and as to undue influence 
hei ised. ‘The answer in every cause was ad- 
verse to the proponents, and to the validity of 
the will This verdict will have the effect of 
setting aside both wills and codicils, subject, 
however, to an appeal, should the proponents 
desire to carry the matter to a higher court. A 
report of the le ading points of the case and the 
charge of the Chief Justice will be published 


in the July number of the JouRNAL. 
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OBITUARY. |}onies and on Extradition and the Right of 
Asylum. Among the notes is a statement of 
Judge Hugh H. Bowne died on May 19th, at) the facts in regard to the early legal training of 
his residence, Oak Ridge, Clark township, ) Lord Beaconsfield and Mr. Gladstone. 
Union County, after a short illness. — He wa The Criminal Law Magazine for April and 
one of the judges of the Court of Common Pleas | May contains a report of Moore v. The 
of Union County and had held the position State, upon limitations in criminal cases and 
for twelve years. Judge Bowne was in the | the meaning of er post facto law and a report 
sixty-seventh year of his age, having been | of State v. Swayze, in the Sussex Quarter 
born at Oak Ridve, November 30th, I8t4. Tle) Sessions. 
wits the son of Robert Hl. Bowne, of Shrews The American Law Review for May con- 
bury, N. J. tains a very thorough article on Admission to 
the Bar. The author has examined and com- 
A COMMUNICATION. pared the rules in all the States of this coun- 
try and in Canada and England, and with the 
To the Editor of the Law Journal: knowledyve thus acquired he discusses all the 
The justice of the peace who entertained | matters upon Which admission to the Bar is 
proceedings by attachment against a debtor made to depo nd, and sugeests a set of rules 
who had died, upon the vround that the de embodying the best elements of all the sys- 
fendant liad no residence in this State  refer- tems, expressing the hope that they may be 
red to in your last number had read, doubt- adopted substantially in all the States. His 
less, the opinion of Justice Whelpley, Novem- plan is something like that suggested in an ar- 
ber term, 1860, Court of Errors and Appeals, ticle in the New Jersey Law Journal for May. 
in Bonnel ve. Dunn, 5 Duteh. 437. This was It appears from the table accompanying the 
an attachment case The text reads, “A debt- article that the requirements in New Jersey 
or can have no residence in this State or any- are far short of those of many other States. 
where after his death, nor can he have a fam-, [tis extremely important that some de finite 
ily residing here.” x: action in this matter should be taken at once. 
Will not the judges and some of the leading 
‘ : 5 SNR a PR lawyers prepare and adopt a set of rules 
CAMDEN BAR ASSOCIATION. ° 
founded upon these suggestions 7 
The April number of the same magazine 
contains an article on The Right of a Third 
Person to Sue on a Contract made for his 


The members of the Bar of Camden have 
formed an association, and been incorporated 
under the name of “Phe Camden County Bar ‘ ; F 
sere ee ; : digs Benefit. On this subject we propose shortly 
Association. Cheir first meeting was held 


= E : .  tomake some inquiries with reference to the 
Puesday May 3d, IS81, (the first day of their 


<: . ‘ : mae New Jersey cases. 
Cireuit Court) when the following officers were . 


elected viz: President, Hon. Abraham Brown- 
ing: Ist Vice President, Hon. Thomas HW. Dud- 
sure | lion  Peraver) . > er i J er . 7 f 

ley; 2d Vice President, Peter L. Voorhees: | Giyyr Spencnes ny Great Lawyers: a col- 
Secretary, Charles V. DPD. Joline; Treasurer, lection of Arguments and Speeches before 
Howard M. Cooper; Executive Committee, Courts and Juries, by Eminent Lawyers, 
with introductory notes, analyses, ete , by 
hae Wiliam Le Snyder, of the New York Bar. 
fenjamin D. Shreve, Christopher A. Bergen, | New York. Baker, Voorhis & Co., 1881 
Herbert A. Drake and Peter V. Voorhees: 
Committee on Admission, Judge David J. 


Pancoast, Judve Richard T. Miller and Wil 


NEW BOOKS. 


the President, Secretary and Treasurer and 


There is no intellectual labor which has its 
end so entirely in) accomplishing the present 


result as that of a lawyer in making an argu- 


liam a Dayton The association intend com- ment before a judge or jury. His chief aim 
mencing at once the forming of a law library | jc to accomplish that result. His speech is 
in the City of Camden. heard, his end is attained or lost. His fame 
goes abroad; bis speech may be published in 

NOTES OF EXCHANGES. i pamphlet and sent to his friends, but the 


— punphlet is soon laid aside and the fame be- 
The (London) Law Magazine and Review for | comes a mere tradition; and there are few 


May contains articles on New Trials in Fel-' lawyers whose fame as legal orators lasts be- 
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yond their own generation, unless their elo- 


has been devoted to political rather 


quence 


than | il questions Something Mhty be done 


to preserve to the prof ssion at least the ret 
est examples of legal eloquence, by the colle 
tion and publication of arguinents of which 
soon be lost. 

It is especially important, in’ these days of 
practs tl =busine lawyers, thret omething 


tid PncouUrace litw 


yer nthe cultivation of oratory There has 
b Mn a ( rencetion a l t the florid orato 
I oft t t ratio. nal nm tt r desire 
to s] k practical 1 to the point, lawyer 
} ! ‘ l i lo ent 1h 
{ lle nd 2 t those « ntial ele 
! ts of good speal | Which th practi 
ul 1 ult ca best omplished. A study 
of t} } hes of reat | er pon 
1 ly Is certain ry lmpor 
nt part of t] li on of ever lawye) 
} to | ul Lvocat 
| ] | a Nl hit collected in 
} lade thy of min lawye 
1 eml ty of styles and sub 
| | reuments of constitu 
onal 1 spec before juries m 
f ] ‘ oO t t< } urd ! 
| af ? t} if l I 
{ t | 1 oO 1 tl 
} f Ano t} | ! ! 
}? k \\ Pink W illisen 
W |) \ t S t &. 3 
[) | | \ Ml. | Wil 
i ~ { ( (p> ! Kt 
( | | J Mackintosh 
| |’ ( ( 
Wi | ( i ! lection 
t i th tre t 
j I ! 0 












Due Feperan Revorres Vol. \ Cases ar 
ied and determined in the Circuit and Dis 





trict Courts of the United States, December, 

1880) March, [S81 Peyton Boyle, editor. 

St. Paul: West Publishing Co., 1881. 

If anyone thinks that the Federal Reporter 
is only useful to lawyers who practice in the 
United States Court, a glance at the index of 
this volume will convince him that he is mis 
taken. Cases of all kinds are broucht in these 
courts, by reason, merely, of the citizenship 
of the parties and the character of the judyes; 
and the number, variety and importance of 
cases determined in the Federal courts is con 
tintially increasing 

The following is a lst of the New Jersey 
cases reported in this volume In the Cireuit 
Court, Flower v. Reyner, McKay v. Dibert, 
McKay v. McKnight, Novelty 


Stapler, Ricard v. Township of New Provi- 


Pay r Co. v. 


dence In the Distriet Court, In re Donnelly, 


[fn re Kinne 


THE SCHOOL TAX APPORTION 
MENT. 


The law 


vides that instead of a tax of two mills upon 


passed by the late legislature pro- 


taxable property in each county, the tax shall 
be so apportioned as to raise the sum of four 
dollars for every child of school ave in the 
State, the based on the 


There 


350,685 chil- 


ipportionment to be 
taxable property in the several counti 
to the last census 


ire, ace ordi ivf 


dren of chool a in the State, and the tota] 


unmount to be raised 1 therefore, 1,522,740. 


Phe taxable 
ed im the 


property is assessed and the tax 


tpportiol everal counties as follows : 


C'ootanatie Valuation Tax. 
SOA SS OO SI1581 42 
bi j ID.V O48. 7090 OO 1.284 59 
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The Summer vacation will soon come again, 
when lawyers who are housed during most of 


the year, can have rest and recreation. 
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